Google 


This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




C RU 1 S E's 




ESSAY ON USES, 


1^"^^^^^ 


t. I 


.^''- 


^^ 




AN 


E S S A Y 


O N 


USES. 


By ^WILLIAM CRUISE, Efq; 

OV I.IKCOLN's-INN, barrister at LAW, 
AUTHOR OF THB ESSAY ON FINES AND RBCOVERIBS. 


LONDON: 

FRINTBD BT A. STRAHAK9 

I^AW FmSHTBt TO THS SIlf6*S MOtT KXCl&LBirr MAJBITTI 

FOR J* BUTTBRWORTH, IN FLBBT-STRBBT* 

1 795- 


c« • 


• 


■ 

.1 


( PREFACE 


1 HE do Arine of Ufes being, in fa6tf 

the foundation and theory of modern 

Conveyancing, the following EfTay, 

which v^as written fome years ago, with 

a view of reducing into a fmall compafi 

the leading principles on that fubjeft, is 

fubmitted to the Profeflion. 

The Author trufls to that indulgence 
which he has already experienced, for 
any errors, into which he may Have 
fallen, in treating (b concifely a branch 
of the law, of which ibme parts are 
certainly of a very abftruie nature. 

Lincoln* f Inn^ 
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CHAPTER I. 

Of the Origin of Ufcs. 

I . rx^ H E original fimplicity of the On^ ^ 

A common law admitted of no ^* 
immediate eftate in lands, which wa< 
not clothed with the legal feifin and 
pofleflion thereof. But in procefs of 
time, a right to the rents and profits of 
lands whereof another perfbn had the 
legal feifin and poiTeflion was intro- 
duced, and though not recognized for 
I a long time by the courts of common 

law, was notwithftanding fupported by 
the court of chancery, and became well 
known by the name of a Ufe« 

The introdu6lion of this novelty has 
been attended with the moft ferious 

B con- 
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confequences, and though at firft it ap« 
pears to have been but a trivial innovation^ 
yet in its ptogrefs it has in fadl produced a 
revolution in the fyftem of real property, 
and introduced a mode of transferring 
land, very different from that which the 
old law had originally eftabliihcd. 

2. A Ule was created in the following 
manner. — The owner of lands conveyed 
them by feoffment, with livery of feiiin 
to fbrtie friend, with a (ecret agreement 
that the ffeoflee fhould be feifed of the 
lands to the ufe of the feoffor, or of 
a third perfbrt. Thus the legal fdifin 
was in one, and the ufe, or right to the 
reilts and profits was in another. 

Vid. Recvcs't 3. It would be a mattfir of cottfidef-* 

Law, vol. 3. a^lc difficulty to afcertain the precife 
'74* time when this dillindlion between the 

legal feiiin, and the right to the rents 
and profits was firfl introduced. It is 
however certain that the pradticc of con- 
veying lands to one perfon, to the ufe 
of another, did not become general until 

the 
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Ae rcien of Edward %. when the cede- Bac. R«tA 

° •^ on Ulet» 

fiafticks adopted it, in order to evade Edit \^^%. 
the ftatutes of Mortmain, by procuring ^R^p",,-.,^^ 
conrejances of land to be made, not 
dire^lly to themfelves, but to fbme lay 
(^(bns, witb a fecret agreement, that 
theie lay perfbns ihould hold the landa 
for the ufe of the ecclefiaflicks, and per« 
mit them to take die rents and profits. 

4. The idea of a ufe, and the fules Qf^hiM^* 
by which if Was lirft regulated, are now ''^*^'-^**'' 
generally admitted to have been bor- 
rowed by the ecclefiafticks from thfc Bac. Read. 
jidtUcomntjrum of the civil law. It will '* 
therefore be neceflary to give ibme ac- 
count of that fubjedl. 

By the Roman law a great number of vjrtnigs ad 
peribns were incapable bf being con- ^^^^^^\%^ 
{lituted heirs, or even of taking a le- 
gacy under the teftanlent of a Roman 
citizen ; fiich as exiles, unmarried per^* 
iboj, thole i^hd hid no children, &fr* 
h order to evade this law, it beCatlie 
TifuaJ f<>r teftators to conftitute feme 

B a perfoa 
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perfon their heir who was capable of 
inheriting, and to annex a requeft to the 
devife^ that the perfon thus conftitnted 
heir, fhould give the inheritance to. 
feme other perfon who was incapable of 
jaft. loft. taking under the will.— ^i^«j enim nuur 
iio. 2. lit. 23. p^i^^^^i hareditatem vel legata relin^ 

qiurcyft rclinquebant^^dei committebant eo^ 
rum^ qui capere ex tcjiamento poUrant 
hareditatem. 

This was called \ Jidei-commijfum of 

which Jttjlinian^ in his Inftitute, has 

Idem L 1, preferved the form. Cum igitur aliquis 

fcripferit Lucius Titius bares efto^ poteji ad-- 
jicercy rogo te Luci Titi^ ut cum primum 
poteris hareditatem meam adire^ earn Caio 
Seio reddas rejlituas. — ^The perfon thus 
conftiiuted heir was called hares Jiducia-^ 
riusy and the perfon to whom the tefta- 
tor direifled the inheritance to be given, 
was called bares Jidei-commijfarius. 

5. In cafes of this kind the hares Juki^ 
commijfarius had only what the Roman 
lawyers called z jus precarium^ that is 

a right 


J 
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a right in curtefy, for which thc.rtmedy ' 

•was only by entreaty or requeft, (6 
<chat the bares Jiduciarius was under no 
ieg^ obligation of complying with (h« 
direiSions of the teftator,— f/ idto fidei^ Jo^ Inft- 

•/T* It r ' tr ' r lb. 2. tit, a|. 

rommijffa appcllata Junty quia nullo vinculo £ i . 
juris^ fed tantum pudore eorum qui ro* 
gabantury continebantur . 

6. Thus flood the Roman law, ref|)e(5l- 
ing the fideucmmuffutn for fome cen- 
taiies ; during which time feveral frauds 
were committed by thofe who being 
conftituted heirs, with a diredlion to give 
the inheritance to fome other perfon, 
refufed to execute the truft reppfed in Cicero dc , 
them by the teftator, and convwted the {-IJI*,,*** 
property to their own ufe. But Au^ 
gufius having been conftituted heir in 
the teftament of Lucius Lentulusy with a 
requeft to give the inheritance to the ^ 

daughter of the teftator^ he confulted 
all the eminent lawyers at RomCy and 
m purfuance of their advice, executed 
the truft as the teftator had direded. — 
Nam cum (L. Lentulus) decederet in 

B 3 Africa^ 
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jttft. f nft. Africa^ fcripjit codicilks teftamento conjirr^ 
fiotixi. tnatos^ quibus ab Augujlo petiit per fidclr- 

commjfum ut fac^ret altquid^ et cum iX 
Augujius voluntatem ejus mplejfet\ dein^ 
ceps reliqui ejus anSoritaUm fcquutty Jidd'r 
commtjfa praftabant : etJUia LentuU hgatu^ 
qu^jure Mfi debebat^fqlvit. 

7. It is natural to fuppofe that this 
example would have a confiderable in«* 
fluence over thofe who afterwards hap» 
pened to be ia the fame fituation. 
Auguftus however proceeded a flep far- 
ther, aad dire<fled th^ confuls to take 
. cognizance of all future cafes of thi$ 
faft. inft. Kind. Jujit confultbus au£ioritaiem fyum 
?i .*' "*• *'• interpomr€. As the pradlice of treating 

j^dei'cmmiffk increafed under the Fm- 

perorS) Claudiaa appointed two magi* 

ilrates for the ibie purpofe pf d^terfniop 

I ing pafes of this kind who were thtnpt 

callc.4 pratores ^dihcofnmilfaril. 

juft. lib. %. 8. Juftinian completed this fyflem^ 

,at. 23. f. 12. ^^^ extended the rights of the b^rcs 

J^ei'cm^ijfl^i^^y by a law yrhich enaft-* 
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cd^ tliaiK if a teftator ihoiild direct hU 
heir tq give, eitlier ch^ wMe» or^rt oC 
ibe inheritance to another, and this cir-i 
Gii9\i^ft9^ could no( be proved either 
fey ^ written vi^ill qf the teft^tor, or 
|he tf ftimoa J oi' five witQcn^s^ in caie 
the heir fhould refuie to comply with 
.^he inteniti^ of the teftator, h« waft 
CQ.]iip«Qabl9 either to t^]^e a folema oath> 

that the teftator had nat create^ any 
^ei^mnmijfum^ or elfe to execute the 

fnift rep^ed iQ hinu . 

9. Upon the firft introdudion of Ufes, jwi/diaiw 

the perfon to whom a ufe was Jimited, f^i^l^ 

who was called the q^,^ qtte tf/le^ WM •'^ "/''** 

QKa^^ly in the fan^e (ituation with the 

Ifarci Jl/kircmmifihrius^ and depended 

entirely cox the good faith of the feoffeet 

to ufes^ or the perfojis to whom the 

htnds were conveyed. And it is natural 

to fajqpoie, that while the rights of the 

c^ui que ufe^ were, fo extiiemely precari- 

0UJI, and depended ib entirely os) the 

good faith of the feofl^ to uies, many 

breaches of truft were committed, nor 

B4 if 
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is It improbable but that even the eccle- 
fiaftickS,^who introduced this fpecies of 
property, became in fome inftances the 
dupes of thofe to whom lands had been \ 
conveyed for their ufe. This induced 
the clerical chancellors of thofe times 
to confider the limitation of a Ufe, as 
fimilar to ?l fidei-commijfum^ and binding 
in conlcience; they therefore aiTumed 
the jurifdi<5lion which Augudus had 
given to the Roman confuls, of compell- 
ing the execution of Ufes in the court of 
chancery. 

lo. It however fbon appeared that 
even this alTumed jurifdidion was not 
fufficient to anfwcr their purpofes, for 
whenever a pofitive declaration of a ufe, 
could not be proved, which mufk fre- 
quently have happened, when ufes were 
declared in a fecret manner, by words 
only without writing, the court of 
chancery could not compel the feoffee 
to execute the ufes, there being no legal 
proof that he held the lands to the ufe 
of any other perfon. 

\\. To 


\ 


r 9 ] 

1 1 . To remedy this inconvenience ^^'^'f'^n ^ 
y(?i&« Walibam bifliop of Saltfbury^ and /«^^, '^ 


'Orxitf. 


chancellor to king Richard II. took ad- 3^^'*^^'*- 

Tanragc of the privilege given him by 

the ftatute of JVeJlminJttr 2.13 Ed. i . r. 

34. of devifing new writs, and invented 

the writ o( fubpanay returnable only in 

the court of chancery. 

The writ oi fubpana was originally a 
procefs in the courts of commop law, 
to enforce the attendance of a witnefa 
to give evidence ; but this new writ of 
fubpeena iw^as ufed in the court of chan* 
eery, for the fame purpofe as a citation 
in the courts of civil and canon law, to 
compel the appearance of a defendant, • 
and to oblige him to anfwer upon oath, 
the allegations of the plaintiff, contrary 
to one of the firft principles of the com- 
mon laW) that no man can be com- 
pelled to criminate himfelf. 

12, In the hiftory of the Englifh law 3 Reeves 
it is fuggefled that the writ of fubpcena '^'* 
was not originally invented by the 
2 biihop 


} 


[ 10 ] 

blfhop of Salt/bury J but only adopted in 
his court ; as it was a procefs which had 
been long before iifed by the council^ 
and againft which a formal complaia^ 
had already been made by the Com- 

Rot Pari. Hxons, which is to be found iu the rolU 

¥oi. 2. p. of parliament. 

13. It is well known how extremely 
averie the nation always was to any al- 
teration of the common law» and tlu^^ 
they were particularly jealous of evf ry 
x^a3^im or rule, taken from the civilia:^g 
or canonifts, which was attempted to 
be introduced or fubflituted in the roon^ 
of the common law. Accordingly wc 
find that this innovation did not p^ie 
unnoticed) for early in the next reign, 
visf* in 2 Hen. 4. the commons took 
Roe. Pari. notice of the introdudipn of th© writ of 
471.^ ^ Jubpmnay and prefeptcd a ftrong petition 

to the king againft it, praying that, that 
fpecies of procefs might be abolifhed ; to 
which Henry 4. who was not yet firwily 
fettled on the throne, gaye a palliatiAg 
anfwer* 

J4» Another 
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14. Another petition was prefente^ ^^^' ^•^• 
to Hcfi. 5. by the commons, complain^ 
ing of the hardfhips to which all per* 
^Qs were become liable froqi the ix|tro« 
dudion of this new writ oi/kbpaaa^ obr 
ierving^ that it was a novelty a^ainft th^ 
&rm of the copin^on }aw, which yoluf 
WaUbam iate bifhop of Salt^ry out of 
bis fttbtlety found out and bogant by 
wMch perfons w^re compelled to nnfwer 
upon oathi puri^uant to the focm of th^ 
dvil law> and the law of (he holy churchy 
praying that thofe who fued out fuch a 
writ, fhould infert all their allegations, 
and if any perfbn was aggriev^ by a 
writ of this kind in any matier which 
was determinable at common l^w, thai 
he ihould be paid the fum of 49// 

To thiy petition the king returned for 
tafwer Le Roi/^avijira^ by which meant 
|he writ of Jubp{Stta was firmly efta* 
bliflied, aqd was thenceforth conftantly % 
nled for the purpofe of compelling all 
perfons to declare on oath, whether they 

held 
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held particular lands to their own ufc, 
6t to the ufe of any other perfbns, 

15. From this account of the progrefi 
of Ufo, it evidently appears that the 

^ ccclefiaftical chancellors adopted the 

principles of the civil law in the <:on- 
flruiftion of them, and thit the bifhop 
of Salt/bury derived the idea of the^rt^* 
pana returnable in chancery, from that 
law of yujlinian^ which has been mea^ 
tioned in a preceding part of this 
chapter. 

16. Notwithftandrng the invention 
of the writ oiF fubpcsna^ it appears that 
the court of Chancery did not immedi* 
ately pofiefs itfelf of that abfolute juhf- 
di<5lion over perfons enfeoffed to uic^, 
which it afterwards exercifed, for in the 

k Rot Par! ^^^ ^^ parliament, 9 Hen. 5. there is 

¥ol. 4. p. a petition of fViiliamhord Clynton^ ftating 

?** • that upon his going on an expedition to 

Ireland^ he had enfeoffed JVilliam dc la 
Pool of all his lands for the performance 
of his will. Pool having afterwards re- 

fufed 
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fu&d to cotxiply ixT^ich his intentions, was 

petConaWy called on and examined by 

piYL3iGnent \ and it was enacted, that he 

Qiouid re-eafeofip Lord Clynton^ and the 

{ecSEtxient is Entered on the rolls of par- 

17. The abufes arifing from the writ 
difuhpctna were in fome degree reftrain^ 
cd by the (tatute 1 5 Hen^ 6. c. 4. which 
reciting ^' that divers perfons had been 
greatly vexed and grieved by writs 
of fuhpcena^ purchafed for matters de- 
** terminable by the common law of 
^ diis land, to the great damage of fuch 
** perfons fb vexed, and in fubverfion 
" and impediment of the common law/' 
It was enadled that no writ' oifubpana 
ihould be granted, until furety was 
found to fatisfy the party fo grieved and 
vexed, for his damages and expences, if 
the matter could not be made good, 
which was contaiued in the bill. 
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CHAPTER n. 

Of the Nature and Qualities of a Uii 
before the ftatute 27 Hen. 8« 

ysturefa i8. T ORD Bocoft ia his juftly celc- 
Bac R. s* ^^ brated Reading on the (latute 

of Ufes, obferves that it is the nature of 
all human fcience and knowledge to pro* 
ceed ihoft fafely by negative and exclu- 
iive, to what is affirmative and inclufiTe^ 
and {peaking of ufes he fays *' an ufe ia 
" no right title or iniereft in law^* nei- 
ther yW in re nor jus ad renty that is nti- 
ther an edate nor a demand. So that 
it is nothing for which a remedy is given 

> 

by the courfe of the common law, be- 
ing a fpecies of property totally un- 
known to it, and for which it Was thef c* 
1 Rep. 140. fore improflible that it fhould have tnade 
•• any provifion. Lord Bacon then pro- 

ceeds to ftate affirmatively what it is— 
•* an ufe is a truft repofed by any per- 
lac. R . 9. " ^^^ ^^ ^^^ terretenant, that he may 

^^ fufier him to take the profits, and 

"that ^ 
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" that he will perform his intent— 
^ Ufus tji dominium Jiduciariumy ufe is an 
** owner(hip in truft, fo that ufuf &f 
^ JtatuSyJive pojfejjio^ potius differunt fccun^ 
^ dum ration em fori^ quam fecundum no* 
" turam rci for thiat one of them is in 
** court of law, the other in court of 
** confcience." 

19. The reafon why the ctfiui que ufc 
had no property whatever, by the com- 
mon law, in the lands given to his uie^ 
lB?as, becaufe where lands were legally 
conveyed to one peribn to the ufe of 
another, the limitation of the ufe was 
deemed abibluteiy void, as it only de- 
rived its ejffeiEl from the declaration of 
the feoffor, whereas no legal right to a 
freehold eftate in lands, could be trans- 
ferred, without the ceremony of liyery 
of feifin. 


20. Thus in a cafe mentioned in the ^ Ed. 4. s. 
Year jBooks, where A. enfeoffed B. to 
t&c ufe of himfelf. The judges ob- 
ferve that in chancery a man {hall have 

his 
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his remedy according to confcieace* 
Buc in the Common Pleas, and the 
King's Bench it was otherwife, for the 
feofiTee fhould have the land, and the 
feoffor fhould have nothing againfl: his 
own feoffment, though it was only upon 
confidence. 

21. Although the cejlui que ufe was 
generally in poffeflion of the lands, yet 
he was only confidered as tenant at fuf- 
ferance, his title to the land was of fb 

I Rep 140. Jq^ ^^^ precarious a nature^ that in a 

m. Kcil. 42. * 

And. 320. court of common law he could not evea 
Bac. R. 6. juftify the feizing of cattle for trefpafs ; 

and if he made a leafe, the leilee might 
plead that cejlui que ufe had nothing ia 
the land. 

22 . When the court of Chancery firfl 
affumed a jurifdidtion in cafes of ufes, 
it went no farther than to compel pay- 
ment, of the rents and profits to the cejltu 
que ufe ; but in procefs of time it pro- 
ceeded another flep, and eflabliihed it as 
a rule, that the cejlui que ufe had a right 

to 
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to call on tlie feoffees for a 
of the eftate to himielf, or to any other 
perfon whom he chofe to appoint: and 
alfo to compel them to defend the title! 
to the land« Hence Lord Bacon ob- 
ferves that, •* Pernancy of the profits^ 
** execution of eflates, and defence of 
^ the land, were the three points of a 
•* uCcr 


23. This right in confcience to the 
rents and profits of land, which confti- 
tuted a ufe, was not ifTuing out of the 
knd, but was collateral thereto, and only 
annexed in privity to a partiailar eftace 
in the land ; that is to fay, the ufe was 
not (b attached to the land, that when 
it was once created, it muft ftill have 
exifled, into whofe hands fbever the 
lands pafled, as in the cafe of a rent, i 
right of common, or an advowfon ap- 
pendant; but it was created by & con- 
fidence in the original feofJee, and con- 
tinued to be annexed to the fame eltare, 
as hng as that confidence fublifted, and 
the eftate of the feoffee remained- un- 

C altered* 
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altered. So that to the esecution of a 
uCe, two things were abfblutely neqeA 
-fary, confidence in the perfon, and pri- 
vity of ellate. 

24. Confidence in the perfon figni- 
fied that truft which was repofed in the 
feofiPees, and arofe from the notice which 
was gi^en them of the perfons who 
were intended to be benefited by the 
feoffment. This confidence was fbme- 
times exprefied; and fbmetimes only im« 
plied ; thus if a feoffee to tifes enfeoffed 
another perfon of the land, who had no« 
ticeof the uies to which fuch land was lia« 
ble, without any confidcration, the new 
feoffee took it under an implied confi-« 
dence, and was compellable to execute 
iRcp,i22. a. the ufe ; for it was rcfolved, that where- 

ever there were feoffees to a ufe, their 
heirs and feoffees, and all who came 
into the land under them, in the per^ 
without confideration, or even upon 
valuable confideration, provided they 
had notice of the ufe, ihould be feifed to 
2 fuch 
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fucli ufe, and be compelled ia Chancery 
to execute it. 

But if a feoffee to ufes enfeoffed a iRep.i22.k 
ftranger of the land for valuable con- 
fideration, who had no notice of the 
ule, although there (till remained a pri« 
▼ity of e (late, yet, as there was no con- 
fidence in the perfon, either exprelled or 
implied, the ufe was deftroyed, and tho 
new feoffee could not be compelled to 
execute it. 

25. If a ftranger purchafed lands from 
a feoffee to ufes for a valuable confider* 
adon, yet if he had notice of the former lud. 
ufes, he would be compelled to execute 
them; for although the confideration 
implied a feifin to his own uie, yet the 
Qodce of the former ufes was a circum- 
fiance, which in a court of equity, 
would render him hable to execute 
them. 

26. The idea of confidence in the per« 
fon was at firft extremely limited, for 

Ca it 
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it only extended to the original feoffee. 
Lord Bacon fays, that in 8 J5k/w. 4. The 
judges were of opinion that 2l fubpcena 
did not lie againft the heir of the feoffee 
who vras in by law, but that the cejlui 
que ufe was driven to his bill in parlia- 
ment. — It was however fettled in the 
reign of Hen. 6. that 2^ fubfx^fia would 
lie againft all thofe who came in, in the 
)fer, without paying a valuable con- 
fideration ; and alfo againft all thofe who 
had notice of the former ufes, although 
they did pay a valuable confideration. 

27. With rcfpeft to privity of eftate, 
it is to be obferved that a uie was a 
thing collateral to the land, and only 
annexed to a particular eftate in the 
land, not to the mere pofleflion thereof; 
^ that whenever that particular eftate 
in the land to which (he ufe was ori« 
giiially annexed was deflroyed, the ufe 
itfelf was deflroyed. Thus where a^ 
perfon came into the fame eftate where- 
of the feoflee to Ufes was feifed, by 
contrafl or agreement with him, fuch 

perfon 
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fcrCoa vras liable to the former Ufes i 

but if lie came in of any other eftate iRep^iia.a. 

tlua t\vat inrhereof the feo6fee to Ufes 

was feifed, althongh he had full notice 

of the U fe, yet the privity of eflate was 

thereby deftroyed, and coafequently the 

lands were no longer liable to the Ufes* 

-a& It followed from thefe priaciplea iRep.i39.b» 
that where a feoffee to Ufea was difleif* 
^, the diiTeiibr could not be compelled 
in chancery to execute the u(e, becanie 
the privity of eilate was deftroyedj for 
the difleif )r came in, in the pojiy that 
is, he did not claim by or from the 
feoffee to Ufes, but came in of an eftate 
paramount to that of the feoffee to . 
Ulcs. 

But if a perfbn was diffeifed of lands iRepaaz.b. 
which were liable to a rent, right of 
common w any other property of that 
kind, the lands would ftiil continue fub* 
jeft to thofe charges, notwith (landing 
the difleifin, becaufe they were annexed 
to the pofleflion of the land. 

C3 
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iRep.is2. m. 29, In Ae fame manner where a feofi^e 

toUfes died without heirs, or committed 
a forfeiture, or married ; neither the 
lord who entered for his efcheat or for- 
feiture, nor the hufband who claimed 
the lands as tenant by the curtefy, nor 
the wife who was afhgned her dower. 
Were liable to perform the truft, becaufe 
they were not in, in the per^ that is, ia 
privity of the eftate to which the ufe wa^ 
annexed, but claimed an eftate pahiv 
mount to that which was liable to the 
Ufe. 

«r^ might he 30. With refpeft to the perfons who 
Mcdt^u/es. ^^^^ capable of being feoffees to UTes, 

all private perfons whom the comnrxon 
law enabled to take lands by feoffment 
might be feifed to a Ufe, and were com- 
pellable in chancery to execute it. 

Giib. Ufei 5. But no Corporate body could be feilcd 
Plow. 102. ^^ ^ ^^^^ becaufe the court of chancery 

could iffue no procefs againft them for 
the execution of the Ufe. 

/ 
1 

3 1 • Neither 
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^i. Neither the king nor qaeen on YeirBook. 

account of their royal capacity, could Bac. R. 56. 

be (eifed to any ufe but their own, that 

Uj they mighc hold the lands, but were 

not compellable to execute the Ufe, as 

BO procefs could be awarded againft 

them by the court of chancery. 

32. When }dng Richard 2* ^^ duke 
of Gloucejier^ he had been frequently 
made feoflfee to Ufes, and therefore upon 
his acceflion to the throne he would 
have been intitled to hold the lands dis- 
charged of the ufes« 

' To obviate fo notorious an injuftice, 1 Rich. 3. 
an a<fl of parliament was immediately ^' ^* 
pailed, which ordained that where the 
king had been fo enfeoffed jointly with 
other perfbns, the lands fhould vefc in 
the other feoffees, as if he had never been 
named, and that where the king (lood 
folely enfeoffed, the eftate itfelf fhould 
re/l \xt the cejlut que ufe^ in like manner 
u he had the Ufe. 

, C 4 33. With 
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3 J. With re(]|le^ to the fpeciet of pr 
perty T?(rhich might be conTeyed to ufea^ 
k was held, that nothing whereof the ufis 
was inieparable from the pofTeifion, fuch 
as annuities, ways, commons, ^c. quat 
iffo u/u cQr^uvmntury could be granted to 
a ufe, but that all corporeal heredita*!* 
ments as alfo incorporeal inheritances 
which were in ejjiy as rents, advowfbus 
in grofs, local liberties and franchifes^ 
might be conveyed to ufes. 

34.. A ufe being a fpecies of property 
totally unknown to the common law, 
and owing its exiftence to the equitable 
jurifdidlion of the court of chancery, 
the rules by which ufes were governed, 
were drawn from the civil law, and dif- 
fered materially from thofe by which 
real property was regulated in the courts 
of common law. Hence Lord Bacon 
obferves, that " ufes ftood upon their 
** own reafons, utterly differing from 
H^afcs of poffeflion*** 

35. By the common law a feoffment 
was good without any condderation ; 

^ but 
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buc it wu edabliflied in chancer^, that 
a vie could not be raiied without a fuf- 
iicient confideratioo; and this rule was 
evidendy taken from the maipim of the 
civil law» ex nudo psSo^ non oritur aSfiop ' 
m coniequence of which the court of 
chancery would not compel the execu- 
tion of a ufe, unleffi it had been raifed 
for a good, or a valuable consideration; 
as that would be to enforce donum gnn 
tuitufih 

36. Although a ufe was but a right| Ufis wen 
and could only be confidered as a chofe Bac. R. i6* 
in adion, which according to the prin- ^'^*^- ^^* 
ciples of the common law is neither 
transferrable nor aiHgnable^ yet a ufe 
might be aliened ; and Lord Bacon ob- 
ferves, there are two inftances where a 
right to a ufe was allowed to be trans- 
ferred ; for as no a<5lion at law could 
arife from fuch a transfer, there was no 
danger of inaiatenance. 

m 

57, Lord Jiacon alfo obferves that Btc. R. 14, 
^ere is no cafe at common law, where 

a per- 
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a perftn can take under a lieed, nnleis 
he is a party to it. Whereas a uie 
might be declared to a perfon who v^s 
not a party to the deed, by which the 
ufje was rai&d ; becaufe a conveyance 
to a Ufe, was nothing more than a pub* 
lication of a truft. 

m 

Giib.Ufet 38. It frequently happened that a 

*^' ctjlai que ufe being in poiTeflion, aliened 

the lands, and afterwards the feoffees 
entered, which gave rife to leveral vexa- 
tious fuits in chancery. To remedy 
this inconvenience, the ftat. i.Ricb^ 
3 . r. I . gave the ieftui que ufe in poflcf* 
Hon a powelr of alienating the legal 
eflate without the confent or concur- 
rence of the feoffees. 

3g, A ufe might be transferred from 
one pcrfon to another by any fpecies of 
deed or writing-; and from its nature it 
was impoflible that it could be the obje<^ 
of a feoffinent with livery of feiiin. 

40; In 
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40* la the alienation of nfes, none of ^'^ tf^^^'^ni 

thofe technical words which the law re- tarhn ncccf^ 

quires in the limitacioa of particular ^'^^{^ck 2 H 

eftates ^were deemed neceflary. Thus 8 


22. 


a Ufe might be limited in fee-fimple loo^'b. ^' 
without the word heirs, for if a fuffi- 
cient confideration was given, the chan- 
cellor would decree the abfolute pro* 
pcrty of the ufe, to be well vefted in the 
{Mirchafer* And as a Ufe was a thing 
which confided merely in confidence 
and pririty, and was not held by any 
tenure, the rules of the common law 
were not violated. 

41. A ufe might be limited in fuch a Uhm'^^bt 
manner as to pafs from one perfon to f-'ir/v^'^/- 

* ^ * i€r fuojcqutnt. 

another upon che happening of fome fu- 
ture event, contrary to the principles of 
the common law. Thus a ufe might be J<nV, ccat. 
limited to A. and his heirs until fome * ^ * 
particular event fhould happen, and then 
to B. and his heirs, for although the 
rales of the common law do not allow 
an eftate in fee-fimple to be limited after 
an edatc in fee-fimple, yet the cpurt of 

chancery 
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chancery admitted this fpecies of limit* 
Kac. R. 18. ation to be good ; becauie, as Lord Bacon 

obferves, " things may be avoided, and 
*' determined . by the ceremonies and 
" a6ls, like unto thofe by which they 
^^are created and raifed; that which, 
paffcth by livery ought to be avoided 
by entry ; that which pafTeth by grants 
•' by claim ; that which pafieth by way 
•* of charge, determineth by way of dif-^ 
*' charge ; and fo a Ufe which is raifed 
" but by a . declaration or limitation^ 
" may ceafe by words of declaration or 
** limitation, as the civil law faith, in bis 
^^magis confentaneum efl^ quam ut iifdem 
** modis res dijfolvantur quibui conflitu^ . 

*' antur^ 

» 

Ufa ivtnre- 42, It was determined upon the iam^ 
Giib.ufcs principles that a power of revocatioa 
»4P- might be annexed to the limitation of 

a Ufe, by which means the grantor 
might at any future time revoke the 
Ufes he had declared, and limit new 
Ufes to other perfons, which the feoffee 
to Ufes was bound to execute. 

43- A 
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43. A ufc not being confidcrcd as an ^/f' "^^ "» 
dlate in the land^ was not an objedl of 
tenure, and vras therefore freed from all 
thofe oppreffive burthens which were 
introduced into Englandhy the Normans^ 
as confequences of the feudal fyftem. 
Thus if a ccftui que ufe was attainted of 
treafon or felony, the ufe was not for- 
feited either to the king or the lord, be- 
caufe a Ufe was not held of any perfon. 
And therefore in fome general aif^s of 
parliament relating to treafon, as that 
of 21 Rich. 2. c. 3. and in moft parti- 
cular atfts of attainder, that were pafTed 
after that time, there was a fpecial pro- 
vifion naade, that the perfons attainted 
ihould forfeit all lands whereof they, or 
any other to their ufe, were feifed j and 
in moft of thofe adls provifion was alfo 
made, to fave from forfeiture, fuch 
lands whereof the perfons attainted were 
feifed to the ufc of others. 

44. in the fame manner if a ctjlui que 
ufe died leaving his fon or daughter 
within age^ the lord hjid not the ward- 

ihipa 
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fliips or marriage of the heir, or a 

on the death of the anceftor; nor could 

he claim the lands as an efcheat upoa 

the death of the cejiui que ufe^ without , 

heirs. 

• 45* After the ecclefiafticks had been ' 
reftrained by the ftat. 15 Rich. 2. c. 5^ 
from acquiring the Ufe of lands, it 
might be fuppofed that the pradlice of 
conveying lands to ufes would have 
ce^fed. But it was foon found that this 
was the mod efFcAual mode of evading 
the hardfhips of the feudal tenures^ 
and particularly of fecuring eftates from 
forfeitures for high preafon. So that 
during the contcfts between the houfes 
of York and Lancajler^ as it was the con- 
ftanc pradlice to attaint the vanquifhed^ 
almoft all the lands in England 19 crc 
conveyed to Ufes. 

Nii/herJowr A^^- Auothcr circumftancc attending 
nvr curtej[jf of a ^ (jfg ^^8, that the hulband or wife of 

a cefiui que ufe^ could neither be tenant 
by the curtefy, nor tenant in dower of 

the 


thcUfe, becaufe the ceftui que ufe had no 

legal fetfia of the land. This was a 

grievance much complained of, and 

therefore it became cuftomary, when 

mo'il eilates in the kingdom were in the 

hands of feofiees to Ufes, to fettle fbme 

eftate before marriage, on the hufband 

and wife for their lives ; which gave 

nie to modern jointures. 

47, A Ufe was not extendible becaufe Ufis m «• 
there was no procefs at coinmor. liw, ^jXnii'iii. b 
but againft legal eflates, and Ufes were 

merely creatures of equity, againft which 
there was no common law procefs ; nor 
could Ules be confidered as afTets in the 
hands of executors, becaufe they de- 
fcended to the heir. 

48. Ufes were devifable although at Ufnyfcn /**. 
that time lands were not, and Lord jB^- GUb. Vk% 
con obferves that one of the reafons why |^' *J^* 

fo much land was conveyed to Ufes^ 
was, becaufe perfons acquired by that 
means a power of difpofing of their pro- 
perty by will ; which enabled them to 

make 


make a much better providon for their 
family than they could otherwife have 
' done. 

Year Book, 49, One of the fiift cafes in the year 
Wich. .8 Ed. ^^^^ refpedingUfes was, a woman who 

had made a feoffinent to Ufes, after- 
wards married and devifed that her fe- 
offees ihould convey the legal eflate to 
her huiband. It was adjudged that the 
will was void at law, being made by a 
feme covert, and therefore (hould be 
alfo void in chancery, {a) 

vpniintdc' 50. There was however one inftance 
jvtn i le, j^ which the chancellors followed the 

rules of the common law. Ufes de* 

fcended in the fame manner as legal 

iirft. 14 b. eftates, and the do6lrine of the half 

jj /' blood was permitted to take place ; even 

local cuftoms were left unviolated in 
this inftance, for if a cejlui qiie ufe of 


[a) It was a common praftlce for kings of £/r- 
gland to make feoftme nrs of lands to the ufe of their 
wills. — Vide Rot. ParL 4 £^. 4. No. ii, ? oK 6. 
p. 122. 

I lands 
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lands held in gavelkind, or borough 

Emglt/b died 9 leaving feveral fons, the 

\}fe defcended, either to all the fonft 

equally, or to the youngeft, according 

to the cuilohu 

5 1 . So where a perfon feifed fx parte Giib. Ufej . 
matemd^ made a feoffment to Ufes, the 

Ufe defcended, to his heirs ex parte ma^ 
terna^ in the fame manner as the legal 
eftate would have done, 

52. Thus flood the dodlrine of Ufes as /»^ow«r;««- 
it was regulated and fettled by the court "^'^A v''- 
of Chancery : and in this flate,it was in 

fome inftances, applied to very ufeful 
purpofes, by removing the reflraints on 
alienation, and enabling the proprietors 
of real property, to exercife feveral 
powers over it, which were not allowed 
by the rules of the common law. 

But Ufes foon became fo general, and 
were applied for fuch bad purpofes, that 
at length they were produdlive of very 
great grievances. Feoffments to Ufes 

D were 
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were ufually made in a Tecret manner, 
fo that where a perfon had caufe to ftie 
for land, he could not find out jthe legal 
tenant againft whom he was to bring 
his pracipe; heirs were frequently difia- 
herited by means of feoffments to the 
nfc of a perfon's laft will ; widows were 
deprived of thdr dower, and huiband^ 
of their tenancy by the curtefy ; the king 
and the feudal lords, lofl: the profits of 
their tenures, their fines for alienation, 
wardihips, marriages, heriots, and re* 
liefs; and an univerfal obfcurity and 
confuiion of titles prevailed, by which 
means purchaiers^for a valuable confi« 
deradon were frequently defrauded^ 

Statutes madt j^j. To remedy thefe inconveniences 
Vtm"^^ fevcral ftatutes were made, to fubjetf^ 

Ufes to the fame rules as legal eftates. - 
By Jlat. 50 Ed. 3. it was enacted, that 
where perfons conveyed their tenements 
to their friends, by coUufion to have 
the profits at their will, their creditors 
ihould have execution of fuch teno- 
ments, us if no fuch gifts had been ma4e^ 

Two 


' .\ 
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Two odier (latutes of thef Tame iaad 
irere made, i RUb. %. c. 9. and a Ricb4 


^ftat. I 'B^b. %. c.\. fecitmg diat 
by privy and unknow^ feofiRDDents great 
mfecurity^ troable^ cofts, and grievous 
delations daily grew } it was therefore 
enaAed^ that all ads and conveyances 
fiiade by perfbns having only the nfe 
of lands fhonld be good and effecftual, 
not only againft the perfbns making 
fech aSs^ but alio againft all perfbns 
kaving or claiming any eftate ot interefl 
in the ^accost to the nfe of thofe who 
ihouid inake fuch a6b< 

By die (Ut. I Ucn. 7. reciting that 
^cre divers of the king's fiibjedts hav- 
uigcaufe of ad ion by formedoni t^r. 
be defrauded and delayed of their faid 
^^on«, and oftentimes without remedy^ 
becaufe of feoflfxnents made of the fame 
lands and tenements to perfons un- 
known, ^c. it was enadled that the 
demandant in every fuch cafe,{hould 

D 2 have 
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have his action againft the pernor or 
pernors of the profits of the lands or 
tenements demanded, whereof any per- 
^ fon or perfons had been enfeoflfed to his 
or their ufe. 

By the ftat. 4 Hen. 7. c. 17. It was 
epatfled, that if any perfon or perfons 
Ihould be feifed of any eftate of inheri- 
tance, being tenant immediate to the 
lords of any caftles, &f^. holden by 
knight's fervicc, to the nfe of any other 
perfon or perfons and of his heirs only, 
he to whofe ufe he or they be io feifed 
dieth, his heir being within age, no will 
by him declared, nor made in his life 
touching the premifes, the lord of 
whom fuch caftles, ^c. be holden im- 
mediately fhpuld have a writ of right of 
ward as well for the body as for the land, 
as the lord ihould have had, if the fame 
anceftor had been in poffeffion of the 
edate fo being in ufe at the time of his 
death, and no fuch eftate to his ufe 
made, and that if any fuch heir be of . 
full age at the death of his anceflor, to 

pay 
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pay relief as Ms anceflor, whofe heir he 

is would liave paid if he had been in pof- 

fefiion of that edate fo being in u(e at 

the time of his death^ and no fuch cftate 

in his ufe made or had. 

By the flat, 1 9 Hen. 7. c. 1 5. it was 
eaaded, that it Ihould be lawful for 
every fheriff, or other officer, to whom 
any writ or precept fhould be direAed^ 
at the fuit of any perfbn or perfbns, to 
have execution of any lands, tenements 
or other hereditaments againft any per- 
fon or perfbns, upon any condemnation, 
flatute merchant, &c. to make and de- 
liver execution unto the party in that 
behalf fuing, of all fuch lands and te- 
nements, as any other perlbn or perfons 
be in any manner of wife, feifed to the 
only ufe of himi againfl whom execution 
was fb fued« 
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flifif^ of the 


6 Rep. y6, 


CHAPTER m. 
Of the Statute ^y Hen. 8^ of Ufe^ 

54. XTOTwithftandinjg the variety 
•i.^ of ftatutes by which it waa 
endeayoured to make IJfes fubjed 
tp the rules of the common law, yet 
means were found of evading them^ 
particularly in cafes of wardfhips, mar- 
riages and reliefs j for in the ftat. 4 Hen. 
7. for enabling lords to have the ward- 
(hips of perfons intitled to a Ufe only^ 
an exception was inieried, where the 
anceflbr had made a will, of which 
ina^y perfons took advantage to the 
great detriment of the king and xht^ 
chief lo^ds. 


of tbe Ref. 
vol. I. p. 
116. 
4 Reeves 


55. King Henry VI I L in the 23d year 
of his reigo, caufed a bill to be drawn 
to moderate, not tp remedy ^together 
this abufe ; he was contented that every 
man fhould hav€ the liberty of difpofing 
in this manner of half his land, and he 

i told 


• 
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Cold the parliameot in plain rerms, if 
they would not take a reafbnable, thing 
when it was ofiered. he would (earch 
oat the extremity of the law, and then 
would not ofier them fo much again. 
The Lords came willingly into his terras^ 
but the Commons rejected the bill, in 
confeqaence of which the parliament 
wa3 prorogued {a). The Jang madf 

good 


cc 
cc 


(a) Jufttce Harfer gives the following Hiftory of 
the ftatuce of Ufes.— << And as to the making of the 
'* ftatttte 27 Hin. 8. The truth is, that the king« 
^ was difpleafed for the lofs of wardships and other 
injuries done to him; for which caufe he com* 
plained to the judges of the defed of the law ia 
^ that cafe, who thereupon ihewed unto the king the 
^'caufes of thofe injuries and lofles to the king, and 
** further (hewed to the king, tliat if the pofleffion 
*' might he joined to the Ufe, all would go well, and 
^ all the injuries, wrong and lofs, which came to 
*^the king by reafon of fuch Ufes, wills, and fecret 
*< feoffments would be avoided. For which the 
^kiog commanded his council to frame a bill to 
^ that purpofe, and prefent it to the houfc of corn- 
^mons in the twenty-fourth year of his reign, l^ut 
J* it w^ then rcjeAed, and the king at that time 
'* would have been contented, that the fourth part 

D4 '••of 
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t 

good his threats, he called together the 
judges and ableft lawyers, who argued 
the q\;eftion in chancery, and agreed 
that a man could not devife any part 
of his land in prejudice of his heir« 

No account of thefe arguments is to 
be found in the Year Books ; nor do I 
believe they are mentioned by any 
legal writer ; but it is probable that this 
determination only related to the de- 
vife of land, not to that of a Ufe, fo 
that all the inconveniences arifing from 
the pradlice of deviling Ufes, dill con- 
tinued. 

sututiof 56* The mifchiefs ariling from the 

W^' pradice of making feoffments to Ufes 

ft 

** of the land only ftiould flefcend : and from that 
** time the king ftayed further proceedtiigs in the 
«( fatd caufe until 27 Htn. 8. at which time it took 
<* effed : and their care was to pen the ftatute fo 
<* precifely that nothing fhould i>e left^in the feoffees, 
^* but that the whole eftate (hould be executed by 
<'the ftatute, fo as the faid ftatute did utterly take 
** out all from the feoffees." 2 Leon. 17, i8. 

increafed 
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increafed cvefy day^ fo that it became 
abfolutcly neceflary to apply a fuificient 
remedy to thefe diforders. This was 
eficdcd by the ftatute 27 /T. 8, r. lo. 
intitled an a6t, concerning Ufes and 
wills, nfually called the ftatute of Ufes, 
recidng that by the common law lands 
were not devifable by will , nor ought to 
be transferred but by livery of feifin, 
yet neverthelefs divers and fundry ima- 
ginadons, fnbtle inventions and prac- 
tices had been ufed, whereby the heredi- 
taments of the realm had been con- 
veyed by fraudulent feoffments, fines, 
recoveries and other affprances, and alfo 
hy wills and teftaments ; by reafon 
whereof heirs had been unjuflly difin- 
hcritcd, the lords had loft their wards, 
niarriages, reliefs, heriots, efcheats, aids ; 
niarried men had loft their tenancies 
by the curtefy, and women their dower, 
manifeft perjuries were committed, "^c. 

57, It is therefore cnaded, "That 
" where any perfon or perfons ftand or 
**be feifed, or at any time hereafter fhall 

•* happen 


4C 
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** happen to be fc ifed of and in any 

"honors, caftlcs, manors, lands, tcoe>- 

" mcnts, rents, ftrvices, reverfions, re^ 

" mainders br other hereditaments, to 

"the ufe, confidence or truft of any 

*' perfoa or perfons, or of any body 

" politick, by reafon of any bargain, fale, 

" feoffment, fine, recovery, covenant^ 

contra<St, agreement, will, or othcrwife 

by any manner or means whatever it 

" be, that in every fuch cafe, all and 

"every fuch perfon and perfona and 

" bodies politick that have, or hereafter 

fhall have, any fuch nfe, confidence 

or truft in fee*fimple or fee tail, term 

^* of life or for years or otherwife, or any 

" ufe, truft or confidence in remainder 

"Or reverfion fhall from henceforth 

" ftand and be feifed, deemed and ad- 

"judged in lawful feifin, eftatc and pof» 

^^ feilion, of and in the fame honors, 

" caftles, ^c. to all intents, conihrnAioos 

" and purpofes in the law of, and in fuch 

^* like eftates as they had or fhall have 

" in ufe, truft or confidence, of or in the 

^' fame, and that the eftate, right, tide, 

" inter^ft, 




■ 
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^'mcereft, and poQefllon that wu la 

"fticH perfon or pcrfons, that were or 

"Weaftcr (haU be feifed of any laadi, 

"tenements or hereditaments, to the 

^nfe, confi.dence or truft of any fuch 

**perfon or peribns, or of any body po- 

" litick, to be from hencefonh clearly 

* deemed and adjudged to be in him or 

" them that hare or hereafter fhall have 

** fuch ufe, confidence or truft,after fuch 

** quality, manner, form and condicioa 

** as they had before, in or to the ufc 

"confidence or truft that was in 

•* them. 

4- & 5- " And where divers perfons {land 
*' ieifed of aay lands to the ufe and in- 
** tent th^t fome other perfon {hall receive 
** a rent out of the fame lands, in every 
**fuch cafe tKe perfon having fuch Uft 
" and intereft to have the fame rent ihall ' 
** be adjudged, and deemed to be in pof- 
" {effioa and feifin of the fame rent, of 
"and in fuch like e{late, as he had in 
^ the V& of the faid rent," 

58. It 
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58 It is evident from the words of 
this ftatute, that the intention of the 
Legiflature was, entirely to abolifh Ufes, 
by deftroying the eflate of the feofiees 
to ufes, and transferring it from them, 
to the cejitii que ufe\ by which means the 
XJfe Ihould be changed into a legal 
eftate. And the operation of the ftatute 
has fo far anfwered the intention of the 
makers of it, that no Ufe, upon which 
the {latute is allowed to operate^ can 
cxift in its former (late for above an 
inftant, as the legal feifin and pofleflion 
of the land muft become united to it 
immediately upon its creation. 

59. In confequence of this flatute, 
lands conveyed to Ufes could never in 
future become liable to the charges or 
incumbrances of the feoffees ; but on 
the other hand they would be always 
fubjeA to the charges and incumbrances 
of the ceflut que ufe^ and to all the rules . 
of the common law : lb that they ceafed 
to be devifable, and by that means the 
great objedl of Hen. li. was attained, 

which 


f 
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which was to preferve hie right to ward- 
Ihips and other feudal proHts out c^ the 
lands of the Nobility. 

60. Soon after the (latute of Ufe» was 1 Rep. sj. by 
nude, the judges determined that from J^g'" 
iliCQceforth all conveyances to Ufes Poph- 77- 
fiwrald be conftrued according to the 
ndcs of the common law, it being the 
ioteniioa of the ftatute 27 Hen. 8. " to 
reftore the good and antienc common 
law, and not to give more privilege 
to the execution . of Ufes,. than to 
" cftates which are executed by the an- 
tient common law." — That the fame 
technical words fhould be ufed in the 
imitation of Ufes, which were necef- 
&ry in the limitation of legal eftates. 

61. There are three circumftances cirtamffan^f, 
■leceflary to the execution of a Ufe by '"'ff"^ i"'" 
tiiis ftatute. ift. A perfon feifed to the Jb-fi'^Ll 
Qfe of fome other perfon. zA. A ceflui '"^'P'^^*- ' 
?« ufe in effe. And 3d. a Ufe in ejfe, 
m pofleflion, remainder or reverfion. 

1 63. With 
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Fir/laperfin ^2. With rcfpcd tO thc firfl of tkeftf 

circumflances, the words of the fUttfttf 


cxprelsly require it,— ^* Where any per*i 

** Ion or perfons (land or be feiied» or 

f 

^* at any time hereafter ihall happea to 
" be feifed of any honors, tsfr. to the 
" ufe, confidence or truft of any other 
" perfon or perfons."— It will however 
be necefTary in this place to enquira^ 
firfl, what perfons are capable of being 
foiled to Ufos, and focond, of what 
eftate or intereft they can be foifod ta 
Ufes. . ' 

wbatfiffons 63. All perfons who were capable of 
tufis!''"'^ being foifod to Ufos before the (ta^ 

tuce, may Aill be foifed to a Ufo : and on 
the other fide, all thofe who were.in-* 
capable of being foifod to Ufos, before 
the ftatute, Hill labour under the fome 
incapacity. 

* 

64. A Angular cafe arofo in 35. £//». 
rcfpedling the prerogative of thc crown, 
to hold lands difcharged.of all Ufos. 

ji. com- 


\ 


^^^^^_a 
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^. coounitTied. higli treaibn, 18 Eliz. Pjmb'ictre, 


for which, Vn. at> E/iss. he was attainted 

bprial. Het^ween. the treafon and the ' 

ataiftder a. ftne -w^as levied to hhn by B. 

oE ccrtatn. landa to the afe of 7J. and 

Kk w\fe (^w\io -was (ifter to ^.) and of 

itekeVtB of tHe faid 5. — Afterwards B. 

aaA Vu« ^\fe bargained and fold the 

Undft t,o y-S. for money. Upon dif- 

I cQy«Y erf tbe treafon and the attainder 

' <A A. die purchafer ^. 5. was advifed 

by Ploivden^ Popbam and many others, 

that the cftate of the land was in the 

queen, becaufe the queen is inttcled to 

all the lands that traitors bad at the 

tnne of the treafon, or after. So the 

Ufe which was declared to B and his 

wife upon the fine was void,, by the 

relation of the right of the queen under 

the attainder, and the queen muft hold 

the land, dtfcharged of the Mi^^ becaufe 

the crown cannot be feifed to a Ufe. 

It is but juftice t6 mention that, the 

cale being reprefentcd .to queen E/iza- 

bitb, 


95. 
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betb^ flie, much to her honor, granted 
the land to the c^Jiui que ufe by patent. 

Bac R 2 ^5* ^y ^^ ^^^1 words of the ilatute 

iRepi22a. which are "any perfon or perfons'* 

aliens and corporations are incapable oF 

being feifed to a Ufe. And therefore 

it was determined in a cafe reported by 

■ 

Dyer^ that where an alien and another 

King V. Boys, -^ 

Dy, 2S3. b. were enfeoffed to Ufes, the moiety of 

the alien fhould, upon office founds be- 
come verted in the crown. 

» 

of-johateflate 66. With rcfpcifl to the eftate or in- 
*Mon'r,r: jgreft of which a perfon may be feifed 
lies: to a Ufe; the words of the ftacute are 

" Where any perfon or perfons fland or 
" be feifed, or at any time hereafter ihall 
" happen to be feifed'' now the word 
feifed extends to every fpecies of eflate 
of freehold, although it appears to have 
been the general opinion, both bcfprc, 
and immediately after the palling of 
of this ftatute, that all feoffees to Ufes 
muft have been feifed in fec-fimple. 

68. It 
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67. It was formerly much doubted^ c^^^uf^**^' 
whether a tenant in tall could be feifed to$/ 

to a Ufc, and Jenkins dates it as a point J^°*^- ^^^ 

determined by ail the judges, that a 

tenant in tail cannot be feifed to a Ufe» 

cither expreffed or implied : ift, Be* 

caufe the tenure creates a confideration, 

2d) Becaufe the ftatute de donis has fb 

appropriated and fixed the eftate tail to 

the donee and the heirs of his body^ 

that neither he nor they can execute the 

Ufe. 

68. The cafe cited by yenkins^ in fup* 
port of this doctrine is, that of Cowper 
▼. FrankUnj which arofe in . 1 2 Jac. i • 

and is thus reported by Croke .^-^Jobn ^^ j^^ 
JValter being feifed in fee, made a 4o<>- 
feoffment to Thomas Walter^ habendum 
to him and his heirs of his body, to tht 
ufe of him and his heirs and afligns for 
ever. The quefUon was, whether Tho^ 
mas Walter had an eflate in fee-tail only^ 
or in fee, determinable upon the eflate- 
tail. Firfl, Whether a Ufe might be li- 
mited upon an eftate tail at the common 

£ law. 
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jaw, or after the ftatute of Ufes. 26^ 
Whether this limitation of Ufes to him 
and his heirs fhould not be intended the 
iame Ufes^ being to the feoffee bimfelf^ 
and to the fame heirs^ as it is in the 
habendum. Croke fays, the cafe was ad«^ 
journed, bnt the opinion of the courts 
upon the argument, inclined that he 
war tenant in tail^ and that the limita* 
tibn of the ufe out of the eflate-tail was 
voidt as well after the ftatute as before ; 
for the Aatute never intended to execute 
any Ufe, but that which might be law- 
fully compelled to be executed, before 
the flatute, but this could not be of an 
e (late-tail, for the chancery could not 
compel him at the common \^M to exe^ 
cute the eftate, and €q the ftatute did not 
execute it then. 

» 

3Bulft.i84. 69. Buljlrode reports a fecond argu- 
ment upon this cafe, together with the 
judgment of the court, which was, that 
i'bomas Walter took, an eftate-tail, Ije- 
caufe a tenant in tail could not be feifed 
to a Ufe. 

70. Godboh 
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jfo. Godboh reports this cafe to havfe codb. 269. 
tinfea up6n a Undtation to one, and to 
the heirs of his body, habendum unto 
die donee, to the life of him, his heits 
and afligns for ever; and that two points 
were refolved, Firft, That the limitation 
in the habendum did nq!t increafe or alter 
the eftate given in the premiiTes of the 
deed. Second ^ That tenant in tail might 
ftand feifed to an Ufe exprefled, but 
fiich Ufe could not be averred. 

_ • •• 

7 1 . This cafe is alfo reported by Moore^ Moo. %ifl. 

^y the name of Carrier v. Franklin^ who 
feems to have confidered it as a quet* 
tion of con(lru6lion, and that the feoffee 
took only an eftafee-tail, becaufe the Ufe 
to him and his heirs, imimediately fuc- 
cceding the habendum^ mud be con- 
flrued to mean the fame kind of heirs, 
to whom the eftate had been already 
limited^ that is, the heirs of bis body. 

72. If this cafe be confidered as an 
authority, it will only prove that a tc* 
i;iaQt in tail cannot be feifed to a Ufe in 

E a fee } 
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fee ; 1>ut that a tenant in tall may be 
feifed to a U^e, co-extenfive with his 
rights is a do<^uie which it would now 
be extremely dangerous to controvert ; 
and Lord Bacon exprefsly fays, that a 
tenant in tail may be feifed to a Ufe. 
T>ytT 311. b. « If I give land in tail by deed fince the 

51a. a. o - / 

^ ftatute to A. to the ufe of B. and his 
^^ heirs, B. hath a fee-(imple, detenniii- 
^^ able upon the death of Jl. without 
^* iffue ; and like law, though doubtfid, 
" before the ftatute was ; for the chief 
^^ reafon that bred the doubt before the 
*^ ftatute was, becaufe tenant in tail 
^^ could not execute an eftate without 
^^ wrong ; but that, fince the ftatute^ is 
^^ quite taken away, becaufe the ftatute 
^^ faveth no right of intail, as the ftatute 
« of I Rich. 3. did/' 

10 Rep. 9$. 73- I^ Seymor's cafe 10 Jac. i. a te- 
nant in tail bargained and fold his eftate- 
tail to a ftranger in fee. And it was 
unanimoufly refolved by the court of 
king's bench, that the bargainee took an 
eftate to him and his heirs, determinable 
upon the death of the tenant in tail. 

2 Now 


i 


Now this determination muft have been 
foKMidcd upon the principle that a 
tenant in tail may be feifed to a Ufe, yue iBr,t 
fdr otherwife the bargain and fale would ^^- ^ 
)uve been void. 

74* It may therefore be now laid down 
as an undoubted principle of law, that 
a tenant in tail may be feifed to a Ufe^ 
even in fee, and that fuch ufe will be 
good againft the tenant in taiL And as 
tenants in tail have ever iince the mo* 
jdern pracflice of conveyancing, fre- 
quently transferred their eftates to the 
perfons who were to be tenants to the 
praclpes^ and to their heirs, by convey* 
ances derived from the ftatute of Ufes ; 
if it were edablifhed, that a tenant in 
tail cannot be feifed to a Ufe, the con- 
fequence would be, that almoft all the 
common recoveries which h ave been fuf- 
fered for the laft century, would be 
void, for want of a good tenant to the 
pracipe. 

E 3 75. A 
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jenanf/cr 7^. A tcnaiit foF life may be 

to a Ufe, but fuch Ufc will determine^ 
together with the legal eftate transferred 
to it by the ftatut^, upon the death of 
the tenant for life. 

pyer 186. a. 76. In 2 & 3 Eliz. This caie was 
^{^Cn Proved- — Lands were given to two per? 
£iiz.72x. foQ3 for their lives, and the life of the 

furvivor, to the ufe of ji. B. for his life* 
The two donees to Ufes died, and the 
queftion was, whether the eftate of ji. B. 
was determined. The court thought 
that the eflace was determined, becaufe 
the eftate on which the Ufe was created 
and raifed was gone* 

Cro. Car. 77. It foUows from this cafe, which 

^^'' is cited and admitted to be good law, 

in Buljiroded^ Report oiCowpery. Frankr 
lifgy that all perfons having a legal eftate 
of freehold may be feifed to a Ufe. If 
the Ufe is greater than the eftate out of 
which it is created, it will ceafe upon 
the determination of fuch eftate, but 
will be good in the mean time. 

78. With 
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78. With fcfpca to the different kind* ^hatkind^ 
property whereof a perlon may be he cotru^edf^ 


iHfed CO the Ufe of another, the words 
of the ilatuce are, ^^ honors, cafller, 
^ manors, lands, tenements, rents, fer- 
^ vices, revcrfions, remainders or other 
^ hereditaments," which comprehend 
every fpecies of real property in pofleiHon, 
remainder or reverfion; and therefore 
not only corporeal hereditaments^ but 
alio incorporeal ones, fuch as advowibns, 
tithes, rents, ^c. are within this ftatute* 

79. Nothing however can be conveyed 
to Ufes which is not in effe^ at the time ; 
and therefore where a perfon bargained 
and fold lands to J. S. in fee, with a way 
over his land ; it was determined that the 
right of way did not pafs ; for nothing, 
but a Ufe palFed by the deed, and there 
cannot be a U(e of a thing which is not 
in ejje^ as a way, common, ^c^ which are 
-newly created : and until they are crem- 
ated no Ufe can be raifed by bargain 
and fale* 

80 . Copyhold eftates are not compre- 
hended within this (lacute, becaufe a 

£4 tranC 
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tranrmmation qF poilcilion by tKe ible 
operation of the ftatute, without the 
concurrence or penuiffioA of the lord, 
would hp an infringement of the lord^t 
right) and would tend to his prejudice. 

2/ J ceflui 8 1 • The fecond circumflance necef^ 

fieufetneft. ^^^ ^^ ^j^^ eXCCUtiott of E ufe by thlS 

ilatute is, that there muft be a ceftui 

que ufi in effe. If therefore a Ufe be 

Bac. R. 6o. limited to a perfon not in effc^ or to a 

perfon uncertain, the ftatute can hare 
no operation. 

82. With refpecfl to thofe who may* 

be cefttiis que ufe^ all perfbns capable of 

Sac.R.4s. taking lands by any comnion law con« 

veyanCfe may be cefluis que ufe. And by 
the exprefs words of the ftatute, a cor- 
poration may be a ceftui que ufe. 

Th^ce/iuifMf 83. The cefui que ufe muft in general 

m/emufthtm ^c a different perfon from him who is 

Jim from him fcifed to the ufe ; for lord Baccn £aLjs^ 

J^„j!/'^^' « ^he whole fcope of the ftatute was, 

Bac. R. 63« cc (q remit the common law, and never 


C€ 


to 
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^ tointtrmeddle where the common law 
" executed an eflate ; therefore the com- 
^ mon law ought to be expounded, that 
*^ where the party leifed to the Ufe, 
" and the c^ui que ufe is one perfon, he 
* never taketh by the ftatute, except 
^ there be a dire6t impoflibility, or im« 
" pertinency for the Ufe to take effeft 
^ by the common law/* 

84. Lands were given to a man and J^nklne v. 
hk wife, habendum to the faid hufband Cro. Jar, 
tnd wife, to the ufe of them and the ^^^' 
heirs of their two bodies, and for default 
of fuch iffue, to the ufe of A. B. The 
qneftion was whether the hufband and 
wife had an eflate tail, or but for their 
lives. And it was adjudged that they 
had an eflate tail. 

Upon a writ of error in the king^s 
bench, it was argued that the eflate out 
of which the ufe arofe was but for their 
lives, and confequently the ufe could not 
be limited for a larger eflate : but Croie^ 
Jonesy and Whitlockj were of opinion that 

there 
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there was a diiFerence, where an eftate 
was limited to one, and the ufe to ano- 
ther, there the ufe could not be more 
than the eflate out of which it was de« 
rived; but not when the limitation was 
to two, habendum to them, to the ufe of 
them 'and the heirs of their bodies, this 
was no limitation of the ufe, nor was 
the Ufe to be executed by the ftatute, 
but they took by the common law« 

Meredith v. The fame cafe was again argued in the 

CroCar fubfequcnt term, when all the court 

34$- held that the limitation in xht habendum 

' ^^^' was a limitation of the land itfelf, and 

not of the Ufe, and ai£nned the former 

judgnjent* 

« 

Gllb.R. i7« 85* In the fame manner if a fine be 

levied to a man and his heirs, to the 
ufe of him and his heirs, he fhall take 
by the eommon law, and not by tbn 
ftatutc of Ufes. 

86. There are however fome cafes in 
which the fame perfon may be feifed to 

a Ufe, 
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a Uft^ and alio c^mque i^; gs if a man 

feifed of lands in fee-fimple, Govenants i3R«p-s$- 

that he and his heirs will (land feifed of 

the fame lands, to the ufe of hin^elf and 

iht heirs of his body, or to the ufe of 

himlelf for life, remainder over in fee ; 

in this caie the eftate which the cove^ 

nantor had by the common law, is di-p 

vttfted out of him by the operation of 

the ftatute, and a new eflate veiled in 

him, according to the limitation of the 

Ufe. 

87. The third circumftance neceflary z^^W^^ 
to the execution of a Ufe by this (latute, 
is, that there fliould be a Ufe in ejjcy in «R«pia6 «• 
pofTefllon remainder or reverfion. When 
all thefe circumdances concur, the pof- 
feilion and legal edate in the lands, out 
of which the Ufe was granted, is imme* 
diately taken from the feoffee to Ufes, 
^md veiled in the cejiui que ufc^ and the 
polTeilion thus transferred is not a mere 
feifin or pofleiTion in law, but an adbial Bac. R. 46. 
^iiin and poiTeflion in fa^, not a mere Eiiz^^e/^ 

title 
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title to enter upon the land, but an ac* 
tual eflate. 


Smrrng vf all 
forma efiatu* 


88. In the third fedlion of the ftatute 
is contained a faving to all thofe perfons^ 
and to their heirs, who were or there- 
after fhould be feifed to any Ufe, all fuch 
former right, title, entiy, intereft, pof- 
fefUpn, rents, cuHoms, fervices, and ac« 
tion, as they might have had to their 
own proper ufe, in or to any manors^ 
lands, tenements, rents, or heredita« 
ments, whereof they were or fhould be 
ieifed to any other ufe. 


7 Rep. 19. b. 


89. In confequence of this claufe, no 
term for years or other interefl, whereof 
a perfon to whom lands are conveyed 
to Ufes is pofTefTed, in his own rights 
will be merged by fuch conveyance. 


Ferrers and 
Carfon v. 
Fermor, 
Cro. jac. 


90. A. demifed lands to B. for a term 
of years, and afterwards the lefTor by 
bargain and fale inrolled, and fine con- 
veyed the fame lands to the lefTee and 
others and their heirs, to the Ufe of 

them 


them and their heirs, to the intent that 
a common recovery (hould be had and 
fnflfered againCt them, with voucher of 
the le(K>r, to the \iie of a ftranger, all 
vUdxiiras done accordingly. 

The queftion ^was whether the term for 
years ^vas merged ; and it was determin- 
ed that the term ftill exifted, for al- 
though it V7ZB merged by the union of 
efbites until the recovery was fuffered, 
yet when that was done, the Ufes there- 
of being guided by the bargain and fale, 
it was the f^me as if there had been no 
conveyance, it being within the equity 
and intention of the faving in the third 
iedtion of the ftatute of Ufes : for the 
intention of that ftatute was, not to 
deftroy prior eftates, but to preferve 
them. And it was agreed by the whole 
court that if a fine or feoffment had 
been levied or made to the leiTee for 
years, his term would not have been 
thereby extinguifhed 


It 
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It wa;s objedted that the bargain and 
fale and fine, were to the ufe of the 
kflee for years, other wife he could not 
have been tenant to the fracipe^- and 
therefore the favmg in the ftatute of 
Ufes did not extend to this cafe. But 
Fountain, it was aufwercd and refblved, for the 
I Vent. 195. fomer reafons, that the term was faved 

by the equity of the flatute. 
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CHAPTER* IV. 

Of the feveral Conveyances derived from 
the Statute of Ufed, 

91. TT has been frequently obferved iRep.us.a. 

^ that the principal obje(5l of the 
ftatute 27 Hdfi. 8. was to deftroy all thofe 
fecret coa vey ances to Ufes which had been 
fomuch complained of; but thatinilead 
of having that effedl, this (latuce has 
given rife to feveral new modes of trans- 
ferring lands unknown to the fimpli- 
city of the common law, and of a more 
fecret nature than feoffments to Ufes : 
fo that notwithftanding the great cau- 
don with which this flatute was made; ..1 

I AlK. 591. 

it has not anfwered the intention of the 
Legiflature. 

This obfervation feems to have been 
founded on an idea, that the chief objedt 
of the ftatute of Ufes, was to deftroy all 
conveyances to ufes. But hovd Bacon Bac. R. 39. 
has dearly proved that the intention of 

this 
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this ftatute was only to deftroy the eftate 
of the feoffees to Ufes, by transferring 
it to the perfons who were intitled to the 
life ; and not to deftroy the form of the 
conveyance to ufes. ift, Becaufe the 
words of the ftatute are " where any 
"perfon is feifedor hereafter fhall be feifed 
to any ufe/' 2d, In the fame feflions 
in which this ftatute was made, it was 
enaded that all bargains and fales to 
ufes fhould be inrolled ; which proves 
that the intention of the legiflature was 
to leave the form of the conveyance, 
with the addition of a further ceremony, 
3d, By the 12th fedion of this ftatute 
it was provided that the king fliould 
not take any primer feifin, or other feu- 
dal profits, on account of any eftate 
which fliould be executed by means of 
that ftatute until the ift of May i536. 
But that he fliould take the feudal pro- 
fits for all ufes which fliould become 
executed by the ftatute after that i^ne. 

92. But whatever mlp;ht have been 
the intention of the Legiilature in pafs- 

ing 


[ 65 ] 

> 

ing this llatute, it is certain that it has 
given rife to feveral new ibrts of con- 
veyances, which operate contrary to the 
rules of the common law, for it being 
foon obferved that there was nothing 
in the ftatute, to prevent the raifing of 
Ufes, but only a provifion that when a 
Ufe was raifed, the pofleffion of the land 
fhould be transferred to f uch ufe, it was 
only neceffary to raife a Ufe, and the 
legal feifin and eftate became immedi- 
ately vefled in the cefiui que ufe^ without Ante f. S7. 
livery of feifin, entry or attornment* 

93. In confequence of this dodlrine 
conveyances to ufes were generally a- 
dopted, and are divided into two forts ; 
the fird of which are faid to operate 
without any tranfmutation of poflefBon^ 
becaufe the alteration of the legal feifin, 
is efiedted by the mere operation of the 
fbitute. The fecond are faid to operate 
by means of a tranfmutation of poflef- 
fion, becaufe the legal feifin is firft 
transferred by fome common law con- 
veyance. 

F 94. The 
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Bargain and g^^ T^e fifft c6aveyance derived from 

tlie fiatutes of Ufes which operates with- 
out any tranfrhutation of pofleflion/is 

4Rcevcsi6i. a bargain knd fale to Ufes, which wiis 

well kriown, and often ufed before the 
ftatute of Ufes, it being a common prac- 
tice in thofe times for a perfon who 'was 
fcifed of lands, to bargain and fell them 
to another, In which cafe if the confider- 
ation was fufficient to raife a Ufe, the 
' bargainor becatne immediately feifed to 
the life of the bargainee; all whidh might 
hate been trailfafied without the for- 
mality of a deed. 

^inA. 6yi. 95. A bargain and fale is therefore a 

real contra6l, whereby a perfon bargains 
and fells his lands to another for a pe- 

: cuniary confideration, in confequence of 
^vHiich a Ufe arifes to the bargainee^ and 
the ftatute 27 Hen. %. immediately trans- 
'fers the legal eftate and adual pofleflioa 

' ' to thd cefiui que ufe^ without any entry 

' or odier a<£l on his part. 

mat nv^ds 9^* The proper and technical words 

necfaty. of this convevance are bargain and felL 
2iiiit. 67a. ' %. 

but 
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* 

Aut aixy other., 'words that would- ^aye 
,been Ijofl&glexit tp.raife a Ufe^ upon.s 

rtaluablc conftd^i^atiop, before the ftatute^ 

• • • • < I , 

^.aie .now fufficicnt to . qoijftitiite a good 
; bargaia and fale. But all proper, words 
.of Umitatioa muft be iniert^, ptherwi(e GUb. ufev. 

no more . than an cftate for life will '®^' 

•> ' ... - • • • , 

pafs. 

. g-jr . KdixfarJ ^Qx^ by .iadenture, in Fox'.ctfc, 
. cojifidfiratipn of 50 /. paid to him by ^ ^^p- 93- 
^omfs Pc>wy/3i,4emifcdkgrantcd, fet, ai^d 
, to fann let. to rthe faid "tbomas Powys 

'"•• •» I ... ..I ^T 

pCe;rt^in l^nds zsxd teneinentS| to hold to 

^ the faid i'komas P(\wys^ P^J^ ^^ ^^7 ^^ 

* the date of the fame indenture^ for the 

.Jtc^.of gg years,, yielding aod paying 

the rent of 40 j. — ^The quedion was 

whether this deed fhould be deemed to 

^be a bargain- and fale to Ufes : and it was 

^adjudged that it fliould, for a freehold 

I cftate may pafs by deed indented and 

, iprplled without the words bargain ai^d 

, fell, if there are. other wprdj tantamoupt 

to them. As if a man covenants .in 

confideration of money to ftaij^d feifed 

Fa to 
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to the ufe of his fon in fee, if the deed 
be in rolled, it will be a good bargain 
and fale, although the words bargain 
and fell are not inferted in it. So if a 
man for money, aliens and grants lands 
^^ifT^^}?' td one and his heirs, or in tail, or for 

V. Vale, Cro. ^ ^ ' ' 

Elia. 166. life, by deed indented and inroUed, it 

will amount to a bargain and fale. 

jvhomayeon^ 98. With refpcft td the perfbns who 
Tnd/aU^""^ arc capable of conveying their eftatcs by 

bargain and fale, as this conveyance only 
transfers a Ufe, none but thofe who are 
capable of being feifed to a Ufe can 
bargain and fell ; for there muft be a 
perfbn feifed to a Ufe, and a Ufe in effc 
before the flatute can have any oper« 
ation» 

Atkint ▼• 99. It follows that neither the king, 

Lonrvjile. « • 

Cro. jac. 50. the queen, nor a corporation aggregate 

can convey their lands, by bargain and, 
fale. But as to a tenant in tail, it hat 
been already (hewn that he may be 
feifed to a Ufe, and therefore a bargain 
and fale by him will be good. 

100. It 
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100. It 18 laid by Jenkins Cent. 6. ca. 
'8S. that a bargain and fale by the king^ 
for any confideration, tp a corporation is 
good, although the king cannot (lan4 
iei(ed to the ufe . of another : and the 
confideration of money paid, or men* 
tioned to be paid, although by any 
ftranger, makes the conveyance and 
bargain and falc valid. 

loi. Lord Chief Baron Comyns has faid ?*^' T^^* . 

*^, Bargain and 

that a corporation may bargain and fell fale, (B. |.) 
land, for they may give an Ufe, though 
they cannot be feifed to an Ufe. This 
pofition is founded on the authority of 
the following cafe. 


3 Leon. 175. 


1 02. The priotefs of Hallywell being Holland and 
feifed of the manor of Priors granted Bo^n»s's cafe. 
the fame by the words dedi et conccjji 
pro certa pecunia fumma^ to Lord Audley^ 
the chancellor of , England and hia 
heirs* It was objeded that a bargain 
and fale by a corporation, was not good, 
for, a corporation could not be feifed to 
another's ufe, and the nature of fuch a 
conveyance was to take effedt by way of 

F3 Ufe 


yfe ill the bargainee, aad afterwards the 
ftatule' drew the poffeffibn to the XJfc^ 
But the court utterly rejeftcd the faid* 
cfxceptidn as dangerous, for that fucU^ 
were the cDnveyittCes of the gi^ater part 
of the poffeftionS of monafleries; And* 
it y^zs faid* by ^battlewortb Serjeant that 
Although fucb a cor^ration could not 
take an eflate to another's ufe, yet they^ 
might charge their own poffeflions with 
an Ufe to another. 

m^mqyhe ^^3* Any eftate of freehold or inher 
cmv^edby ritauce, may be conveyed by barglaii^ 

bargain and » . - < i . T . . '' * ., . . - a- , 

jdu. and fale, but there mull be an atluat 

feifin in the bargainor at the time when 
the b&r^aitf and (ale is xtiade, for with- 
out a feifin no Ufe can arife. 

to^. Eftates in mhainder or reTer^ 
fioii, expedant upon the determination 
of any preceding Eftate for years, for 
Hfe^ or in tail, may be conyeyed by bar- 
gaih jind fdle. 


/ 
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I or. A. rent in ejje may b<[ conT^yed 
by bargain and fale, a9 alfo aa.advowfon, 
tithes or any otjier incorporeal heredi- 
tament ; becaufe they are eicprefsly men- 
tioned in the ftatute of Ufes* But fuch 
incorporeal hereditaments^ muft be in Ante f. 79* 

afbial exiilence at the time. 

.1 • • • , • 

1 06. No chattel intereft can be con- 
veyed bj bargain and fale, becaufe the, 

•pofleilbr of a chattel intereft, has no (eU 
lin. It fhould however be obfervedthat 
where a perfpn is feifed of the freehold 
of lands, h$ may by bargain and fale 

out of fuch l^nds,;, 
for having a feiu^ in himfelf he is ena- 
bled^ ^ wel^ to raife. a Ufe for years, as 
for ^ny gr?ate^ ?ft^t^. And by th?. 
wry wonls of the ftat^t^^ the pofleflip^ 
is as fully transferred to a cefiui que ufe^ 
for years, as to a cejiui que ufe oi ^ free- 
hold : nor will an entry be neceifary in 
tl^is cafe to veft the legal eftate, 

107. A bargain ^nd fale, is merely » Co^ifiderati^n. 
f pnTeyj^cq pf a Ufi;, and as a tlfe can- 

F4 not 


not be raifed without a conilderation^ 

it follows that no bargain and fale can 

I Rep. 176. ^^ good without a coniideration, which 

«- mud alfo be a pecuniary one, for the 

very name of the conveyance imports a 
quid pro guoy but it is not abfolutely nc* 
cefTarja that the coniideration ihould be 
flated, as an averment that a valuable 
coniideration was atflually paid is ad- 
miflible, and will be fufficient to rai(e a 
Ufe to the bargainee. 

Ward V. • 108. A perfou by indenture, reciting 

Cro. Eliz. that whereas y. S. was bound in a re- 
^9^' cognizance and other bond for him, for 

divers good caufes and confiderations, 
bargained and fold the lands to him 
and his heirs. It was proved that there 
was no money paid, and therefore it 
was determined that the conveyance was 
void as a bargain and fale. 

c ffiii T ^^9* ^ perfon in confideration of 

Scudamore natural loye, and for augmentation of 
s. PxVo.Jac. ^^ ponion, and preferment in marriage 
^^- of his daughter, bargained and fold 

lands 
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kads to Ker. It was determined that 
the deed ccKild not operate as a bargain 
aad fale, becaiife no pecuaiary confider- 
atioa iTras given. 

iio^ At common law no rent could ifnft.i4^«. 
be referved on a bargain and fale, be- T/uord^Cra. 
caufe nothing but a Ufe pafled, which ^^^^'S9S* 
was not fuch an edate as the bargainor 
could have recourle to for a diftrefs. 
But now a r?nt may be referred on a 
bargain and fale, and fuch rent will be 
confidered as a fufficient confideration. 

1 1 1. By the Stat. 6 Jnn. c. 35./ 30, n.tt^W/ 
It is enaded that in all deeds by bargain r^^l^f'gam 

' ° andjeii amount 

and lale inroUed, whereby any eflate of to a nyvtnAnt 
inheritance in fee-fimple is limited to /*^^^^^''^- 
the bargainee and his heirs, the words 
grant, bargain and fell, fhall amount 
to, and be conflrued and adjudged in all 
courts of judicature to be exprefs cove- 
nants to the bargainee, his heirs and 
afligns, from the bargainor, for himfelf, 
his heirs, executors and adminiftrators, 
that the bargainor, notwithflanding any 

aa 
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a(5t doae by hipo^ was a(, the tu|ie of the 
execution of fuch de^d^ feifed of the 
hereditaments thereby granted, bai^aip^ 
ed and fold, of an indefeafible ellate in 
fee-fimple, free from all incumbrances ; 
(rents and fcrvices due to thq lords of t)ie 
fee only excepted) and for quiet enjoy- 
ment thereof, againft the bargainor, his, 
heirs and afligns, and all claiming under 
him ; unlefs the fame (hall be reflra^ned^ 
and limited by expreA particular words^ 
contained in fuch deed : and th^t the 
bargainee^, his heirs, executors^ admin:- 
{Irators and ailigns, xefpedlively (hall 
and may in *ny a<^ioa to be l^rought, 
afCgn a breach or breaches thereupon^ 
as they might do iqi cafe fuch covenaiUtt 
were exprcfsly inferted in fuch b^g£^i^ 

• » * 

and fale. 

jnroiiment, 112. When the ftatute of Ufes was made^ 

GUb. ufes' it was immediately forefeeq, that all 1^4^ 
90. would thenceforth be conveyed by bar- 

gain and fale, being a conveyance of a 
fecret nature. To prevent this, the 
Legiilature in the fame fdSionfi QailQ^ 

an 
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fA afl; {2*1 Hen. 8.' c. iS.) by which it 
is enabled, diat no manors, lands, tene*^ 
ments or other hereditaments fliall pa(s, 
whereby any eftate of inheritance or 
freehold fhall be made,, by reafcm of anjr 
b^gain and ikle, except- the fame bsuv 
gain and fale be in writing indented, 
fealed and inroUed in one of the kingV 
courts of record at Wejiminfier^ or with- 
the iiounty where the lands lie, before 
the cuflos rotulorum and two juftices of 
Ate peace, and the clerk of the peace of 
the fame county, or two of them at 
the lead, whereof the (lerk of the peace 
CO be one* 

113. By the (Utute 5 Eii%. c. 6. bar^ 
gains and fales ajBPeding lands, tene«* 
ments or hereditaments in the counties 
palatine of Lan^after^ Cbejler 1^ the 
bi£hoprick of Durham, are diredted to 
tfc iriroUed in their refpeftive (rourts of 
thofe cotinties^ 

By the 5 Ann. r. i8. Bargains and 
fales of any manors, lands, Wr. within 

the 
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the Weft-Riding bf the county of York^ 
may be inrolled at Wakefield. 


By the 6 Ann. e. 3 5. the fame pro* 
viiion is made for inrolling bargains 
and fales of lands fituate in the £ail 
Riding of the county of Tork^ at 
Beverley. 

By the 8 Geo. 2. Bargains and fales 
of lands iituated in the North Riding of 
the county of Tori^ may be inrolled in 
the regiller office of that riding. 

•• • 

aTnft.674. 114. The time prefcribcd for inrol- 

5 Rep. I. b. jj^gj^^ jjy ^he ftatute, is fix lunar months, 

to be computed from the date of the 

deed ; the date being exclufive : and if 

Hob. 140. ^Yxc depd has no date, then the time muft 

be computed from the deliyery. 

P 1 15, The indorfement on the back 

of the deed, by the proper officer, is 
always received as evidence of the in- 
joUment. 

116. By 
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] i6. By Ae ftatute lo Anne. iZ.f.T^, It 
is enat^ed that a copy of the inroUmeot 
of a barg^n and -fale, examined with 
the inrollment, and figned by the proper 
officer, having the cuftody of fuch in* 
roUment, and proved upon oath to be a 
true copy iJo examined and figned, Ihall 
in all cafes where a bargain and fale 
(h»U be pleaded with ^profert in curia^ 
be of the fame force and effed as the 
indenture of bargain and fale would be 
if the Tame waa produced. 

117, There is a provlfo in the ftatute 
oflorollments, that nothing therein con- 
tained fhall extend to lands, tenements 
and hereditaments lying within any city, 
borough, or town corporate wherein the 
mayors, recorders, Eifr. have authority 
to inroll. 

ri8. In confequence of this proviib, iinft.fi?*. 
Unds in cities, boroughs, ^c. that have 
the privilege of inrollment, are not with- 
ia the a<5l : for although the intention of 
the ftatute was to exempt them from 
.inroll men ts 
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• inroila»0nts in tjbie, cour^ at Wcjhmnftef 
only, yet the ftatu4:eis w<»*dedinfuq^ 
,a manner^ that they are /difchargf d iv^jft 
-any inroUm^Qt at all ; and thorefor^ the 
poiTei&on of fuch lands is ex^pmed frp^ 
the date of the bargaiaand fale^ 

Gflb. Ufcs 119* Akhough deeds of barg^^n s^xl 

'*^* iale be publickly acknowledged. and in- 

. rolled, yet they .have not the i^afflion .^F 

. records, for .the priyjatq co^traA flaay be 

falfely and fraudulently , dated, or ill ex?- 

cuted, and therefore it is neceffary they 

. fliould be Ihewn, ijin:e,thc,p^rty,dyerives 

his .title frpm their co^meac^jnenf. 

The aft of inroljm^nt ,however is ^a 

,tranfa(5lion of ,the court, and therefore 

. cannot be denied, unleis .by.plp,4c|j.jj^, 

, as in all other n^fters.pf records, /u^/ till 

record^ and the only trial is by (hew^^g 

it : but the time of inroUment which 

appears upon the roli cannot jbe |Coa- 

trover ted. 

^.Uiion hack f "<^- Iii confequeoce of the ftatut?, pf 
rfthetnroiu .Jarollments, jthc freehold does not. p^fs 

mfnt. ' r 

2 loll 674. ' irom 
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- f¥om tke bafg^nor, until the deed of bar- 

- ghia and iale isduly inroUed. But if the 
liargaiD and fale be inroUed within the fix 

• fiiohths,then theiurollment has fuch are* 

• lation to the dttte of the bargain and fale^ 
that the freehold is confidered in law as 
having pafled to all intents and parpofes, 
Irotn the bargainor to the bargainee, 
imffl^ediately on* the d'ate or delivery of 
the bargain and fale ; and therefore all 
incumbrances and mefne conveyances 
by the bargainor to a third perfbn, made 
between the delivery of the deed and 

' the inroUment, are void againft the 
•bargainee. 

121.- One Seivjier being feifed of cer- Mullcry v. 

tain lands- in -fee, by deed indented J«nninga, 2 

• dated 7th November,^ bargained and fold Ov^cn 69. 
the knds for money. On the 9th of 

the fame month, he acknowledged a 
redoghi2ance to another perfon, and on 
die 26th of the fame month the deed 
was itiroUed, A fcire facias being 
brought upon the recognizance, the 
queition was^ whether Stwjier was feif- 
ed 
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ed in fee the 9th of November^ the dfefed 

not being inroUed until the 20th of the 

fame November ; atid it was adjudged^ 

unanimoufly, that Sewfter was not feifed 

in fee of the land the 9th of November^ 

for that when the deed was inrolled^ 

the bargainee was in judgment of law 

Dymock's feifed of the land, from the delivery of 

Cro! ja. 408. the deed. And it was refolved, that nci- 

Hob. 136. ^Yitr the death of the bargainor, nor of 

I Inft. 147, ^ . 

b. the bargainee before inrollment, ihould 
186. 

a. 

1 Vent. 360 


hinder the pafling of the eftace. 


I Inft. 67 1. 122. Though the inroUment has a 

4 Rep, 70. b. relation for the advantage of the bar- 
gainee, to avoid all mefne incumbrances 
and conveyances ; yet when the lands 
are conveyed by fine or feoffment to the 
bargainee himfelf before inroUment, 
then the bargainee fhall take by fuch 
fubfequent conveyance. Therefore if 
j1. bargains and fells to B. and before 
the bargain and fale is inrolled, the 
bargainor levies a fine, fufFers a recovery, 
or makes a foffment to B. The bar- 
gainee ihall be in by the feoffment, fine 
a or 


; 
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m reeoTciy, becaufe whm a conTcy- 
anoe by the c(»xunon law and one by 
dK ftatQte concur, that by the amunon 
law, {hall be preferred. But if between 
the making of the bargain and fale and 
the kvying of the fine, f^c. the bargain- 
or incumbers the land, then the inrol- 
mcot fhall have a relation for the avoid- 
ing foch mefne incumbrance in favour 
of the bargainee. 

123. The word* of the ftatute of in- 
ToUinents only extend to eftates of in- 
heritance or freehold, and therefore a 
bargain and iale of lands for a term of vide UirB. 
yean need not be inrolled. 

1 24. The lecond Ibrt of conveyance Ctvaumt » 
which owes its origin to the Aatute of ^^£^ 
IJies, and operates without any tranf- >^3-3S3> 
muution of pofleflioD, is a covenant to 

ftand ieiled to u£es. 


125. Formerly, if a man had cove- Piowd. 301. 
d for himJelf and his 
er and his heirs, that 
G for 


nanud and agreed for himJelf and his ^ 
heirs, with another and his heirs, that 


for a ceKafitt corvfideration, tfie otlier 
tbouki have life knds and tenements ; 
'though the land itftlf did riot pafi for 

Vant of liveiYi'y^t ^^ covenantee ac- 
quired the Uft; and now whenever a 
Ativenant of this kind is entered into, a 
Ufe arifed ovit of- the feifin of the cc>- 
vettantor, and h immediately executed 
%y the ftatirte, in the ce/fui tjue'uje^ who 
thereby acquires the legal eilate and |)ot- 
feflion. 


what ivordt 

necf/fary. 


I Vent. 137. 
a Vent. 150. 


1 26. The proper and technical words 
of this conveyance are, covenant tofitmd 
fitful to the ufe ef A^ &c. but any other 
words, fuch as grant, bargain and ieUy 
or aiUgn, will create a covenant to (land 
&ifed, if it appears to have been the in- 
tention of the party to uie diem for that 
})orpDie. 


Harrlfon v. 

Audin, 

3 Mod. 237. 

Scudamoce 

V. Crcfling, 

I Mod. 175. 

S.P. 


127. A fettlement ' was made as fol- 
lows — " If I have no iffue, and in cafe I 
^^ die without I0ine of my body lawfully 
iMgotten^, then I give, gram and coa- 
fiun my land^ bfr. to laay kmfwoman 

" Sarab 


u 


44 
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^ SitrtA Stohf^ to invtt and Co hold the 
^ iaiikc to tbe ufe of myfdf for lifb, and 
^ afcgr my.ckceaie, to the ufe of the faid 
** Sarab^ and the heirs of her body to be 
** bcgotccn** with remaiocters over. It 
waft determined that this was a good 
bargain and fale« 

128. A conveyance, by indenture, by 
the words give, grant, enfeoff, alien and 
confirm, without livery of fcifin, will^ 
in order to effedluate the intention of 
the parties, be conftrued to amount to 
a covenant to f^and feifed. 

1 29. George Simeon being feiied in Doc ^. 

fee of the lands in queftion, in con- ^^\\{!i,,t^. 
fideration of a marriage to be had be- 
tween him and Ann Storey^ by indenture 
between Simpfon of the one part, and 
the faid Ann Storey and fVilliam Storey of 
the other part, gave, granted, enfeoffed, 
aliened and confirmed to Ann and ^T//- 
Uam Storey and their, afligns the lands in 
queftion, habendum to the ufe of Ann 
Storey for life, remainder to the iieirs of 

G 2 her 
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her body begotten by Simp/on^ who co- 
venanted that the lands fhould remain 
to the faid ufes, clear of all charges. 

The marriage took effedl, and fooii 
afterwards Simpfon became a bankrupt. 
His aflignees feized the land and fold it 
to the defendant, coniidering this deed 
as void in law, or if not, that Simp/on wife 
tenant in tail under it. 

It was refolved by the whole court, 
that this deed fhould operate as a cove- 
nant to ftandfeifed; although it was ob- 
jedled that there wanted a coniideration 
of blood between the covenantor and 
William Storey^ and that it feemed to be 
the intent of the parties that the deed 
fhould operate as a common law con- 
veyance. But it was anfwered that the 
judges had always been qftuti to conflrue 
deeds, fb as to effedluate the intention 
of the parties. 

130. A conveyance which is void as 
a releafe, may notwithflanding operate 
as a covenant to (land feifed. 

131. Thomas 
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131* Thomas Kirby being ieifed in fee Roc t. Fran- 

of the lands in queftion. executed cer- "*J.\. „ 

* ' aWiif.R.75. 

tain indentures of leafe and releafe of 
chem to his brother. The leafe was 
made for a year in the ufual manner. 
The releafe wimefTed, that for the natural 
love which Thomas 'Kirby bore to his bro- 
ther, and in confideration of loo/. paid 
to him by his brother, the faid Thomas 
Kirby granted, releafed and confirmed 
unto his brother (in his adtual pofTefEon 
then being by virtue of the leafe for a 
year) after the death of the faid Thomas 
Kirby ^ all that clofe, &fr. to hold the 
fame to his faid brother, and the heirs 
of his body lawfully begotten. 

It was admitted that the releafe, in 
this cafe, was void as a common law 
affurance, becaufe it was a grant of a 
freehold to comn^ence in futuro. But 
the coiut was unanimoufly of opinion 
that it fhould be confidered as a cove- 
nant to fland feifed to Ufes. 

132. In the cafe of a covenant to fland 
feifed, the eftate continues in the cove- 

G 3 nantor 




Vin. Abr. 
tit. Ufc (Z.) 


If ''ho msy ro«- 
vey by cove- 
Ttoftt to fland 


nantor until a lawful Ufe ariies ; and no 
uie will arife, ou account of any defeat 
in the limitation of a preceding Ufc. 

133.. A coTcnant to (land feifed, be- 
ing finxilar in almoft every rcfped to ^ 
bargain and fale, it follows, that no per* 
fbn can depart with, his lands by this 
mode of conveyance, who cannot be 
feifed to a ufe ; nor can any fpecies of 
property be transferred in this manneri 
which cannot be conveyed to a \:k^ 

1 34. A covenant to (land feifed, on}y 
pafles thofe lands whereof the cove- 
nantor is adlually feiied at the time of 
the execution of the covenant, bccaufe the 
Vfe ftmfl .arifc put ot th« (eifin, which 

th^ cQvenantior has gt tha( tin^. 


Yelverton v. 
ydvcrton,. 
Cro. £1. 401. 


135. In con&queiace of thia [»*lo^ipld 
it has been determined that where a fa* 
ther covenanted to ft^rtd. feifed of thfe 
lands which, he had:, at>d which he af* 
terwaids Ihould purchafe, to the ufe of 
himfcrf for life, and after to his youngeft 
fan and his heirs : the father afterwardi 

purchafed 
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^orcfaafdd linxis void ^ed^* aiul it wu 
deterbdmod, that thoTe kndft did not pafir 
by the coj^enant, becatife Uie father liad 
no eftate or intereft therein at the time« 

I t6. a cbvQOant to QamdhSfeA beine Confideratfm. 

.... . „ Plow. 307. 

a con^rey atk!6 df a prit^te aature,' and; 309. 

valid vnrthoat inrollment, his eflentially 

neceflTary^ that the conilderation flibuld 4 i^eeves 

be blood or marriage, 4nd thtfrefbre 

natural love and e^edioii to x mao^s 

childreii, nephewg or cobfins, or theix? 

sdvaiicement in manriag^, kie the onI)r 

confideration6 by which •& Ufe can be 

railed in a covenant to ftand- ielfed*' > 

137. Andrew J5^/r/^* being feii^ in Sharlngton 
fee of the premifcs irt ^ueftion, by in- ploXJ^;. 
denture made between him of the oAd 
part, ^nA:Edward Buynf&f^ bid btothe^i 
of the other part, reciting, that as the 
faid Andriw Bayht^ h^ j)ib ifTae male 
of his body, to the inie&t that the fami 
manorS) E£f<r« might defo^nd to the'li^iii 
males of his body^ and mighr omiinutf 
and remain to foch at t&b ^blpod^nd 

G 4 name 


N 
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name of BaytUon^ as in die iame indai^ 
ture ihould be named, the faki An^cvf^ 
as well for the iaid caulbs, as for the 
good will, brotherly love and favwir; 
which he bore, as well to the faid E(U 
ward his brother, as to fuch others €^ 
his brothers as fhould be named in the: 
iaid indenture, covenanted and granted 
for himfelf and his heirs, that he wouki. 
from thence (land and be feifed thereof 
to the uie of himielf for life, remainder 
to the ufe of the iaid EdwarJ Baynton 
and jlgnes his wife for their lives, re- 
mainder to the uie of the heirs male 
of the faid Andrew^ begotten on the 
body of one Frances Lee^ and for default 
of fuch ifiue, to the uie of the heirs male 
of the faid Edward Baynton^ remainder 
to the ufe of Henry Baynton^ another 
brother of the faid Andrew Baynton. 

Andrew Baynton died without iflue by 
Frances Lee^ upon whoie death Edward 
Baynton entered, and the queftion was, 
whether a Ufe was well raiied to Ed^ 
i»ard upon this covenant* 

It 
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It appears from Plawikn^ that tliii 
ca(e was mod elaborately argued on 
both fides^ after which the court were 
uaammoufly of opinion, that the con- 
tinuance of the land in the name and 
blood of the covenantor, and the natural 
love and afie<ftion which Andrew Bayn^ 
ton bore to his brothers, were confidera- 
tions fiillj fufficient to raife the U(es. 

1 38. A confideration of natural affec* 
tion, expreffed to one child, will by con« 
flradion of law be extended to others* 

139. A man having ifTue three fons, Bona ▼. 
covenanted in confideration of natural ^ ^^^ ^^ 
affedion to the eldeft Ton, to (land felfed 782. 

of certain lands to the ufe of himfelf for ^ ^^* ^ * 
life, remainder to his elded Ton, and the 
heirs male of his body, and for default 
of fuch iiTue, to the ufe of his fecond 
ion, and the heirs male of his body, 
and for default of fuch ifTue, to the 
ufe of his third fon. This was held 
a good confideration to raife a Ufe to 
the younger fon, for though the con* 
fideration of natural afFedion was only 

limited 


Plowd 307. 


Bonld V. 
Winfton. 
Rol. 786. 
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limited to the eldeft fon, yet it will ex- 
tend to the others* 

140. With rcfpedl to the confidera- 
tion of marriage^ it is highly favored^ 
and will in all cafes b^ fuiBcient to raile 
a life upon a covenant to (land feifed i 
and therefore a covenant to (land feifed 
to the ufe of a man*s own wife, or to the 
ufe of a man*s brother's wife, will be 
good. 

141. If a man covenants in confidara'* 
tion of natural love and afFetflion to his 
Ion, to fland feifed to the ufe of his 
fon for life, remainder to fuch wife' as 
the fon {hall afterwards marry for life^ 
it will be good. 

142. A Ufe will arife to a wife upon 
a covenant, to fland feifed without any 
confideration exprefTed. 


Bedell's cafe, 
7 Rep. 4p. 


143. Robert Bedell feifed of a mcfTuage, 
fcfr. in Ivcr and Langley in the county of 
Bucks in fee, by indenture between him 
and his wife of the firft part, James his 

fecond 
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ficdod iba of the fecond part, and Afi* 
ciael his t1ur4 ion, of the third part, in 
coniideration of the natural love and pa- 
ternal afiedlion, which he had to the faid 
jfofMes axul Micbaci^ and for their better 
(vcfcrment and advancement, and to the 
intent that the fame tenemeius ihould 
condnue ia his name and blood, cove« 
nanted that he and his heirs would (land 
fci&d of the faid tenements, to the ufe 
of hinalelf for life, and after his deceafe 
to the ulc of his wife for life, and after 
their deceafes, of one moiety to the ufe 
of the faid James in tail, and of the other 
moiety to the ufe of the faid Michael in 
taiL Robert Be Jell died, and the fole 
quellion was, whether any ufe arofe to 
Elizabeth his wife or not ? — It was ob- 
jefted, that the wife was not within the 
coafiderations which were exprefTed in 
the indenture, and no other confidera- 
tion can be averred than is contained in 
the deed, for the fubftance of the agree- 
ment was referred to the deed, and the 
whole ought to appear therein, and no^i- 
thing .is left to the averment of the par-r 
tiiss. But it was f pfwered and refblved, 

that 
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that a conlideration which (lands with 
the deed and^ is not repugnant to it, 
might be well averred. Befides, ad- 
mitting that another confideration than 
what is expreiled in the deed, could not 
be averred, yet in this cafe there was an 
exprefs confideration ; for when he li* 
Crofs ▼. * mits it to the ufe of his wife, for tero^ 
So ja^"'^* of her life, that imports a fufficient con- 
iSo. fideration in itfelf, and there needs not 

any averment, for manifcjia probaticne nan 
indigent. 

1 44, In the cafe of a covenant to fland 
feifed, a Ufe will arife to thofe who arc 
within the confideration, but not to 
thofe who are ftrangers to the cove- 
nantor. 

Smith V. 145. FaulRiJley being feifed in fee, by 

Cro*^Caf indenture, between him and Sir Thomas 
529* Denton y Sir A. Denton^ Thomas Ri/lcy his 

brother, and William ff^ithers^ covenanted 
and agreed with them, to ftand feifed of 
t the faid tenements, to the ufe of hirafelf 

for life, remainder to the ufe of his 
wife for life, remainder to the ufe of the 
2 faid 
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laid covenantees and their beirs, upon 
icveral tmfts for his children. It was 
rcfi)lved that the Ufes were well raifed, 
and veiled hy this deed, in Thomas the 
brother, he being of the blood of the 
covenantor, but that no Ufe arofe to the 
other covenantees, they being ftrangers 
and not within the confideration* 

1 46. Love and afie<5lion to an illegi- 
timate fbn, is not a fufficient confidera* 
don to raife a Ufe, in a covenant to 
ftand feifed« 

147. A perfon covenanted in confi- sir t. Pcf. 
deration of natural love and afiedlion to ^^ vin.^kb. 
(land feifed to the ufe of himfelf for life, »99- 
remainder to his fbn for life, remainder pi. 16. 

to ^ his reputed fon, (who was his baf- ^^^^^ ^^'^ 
tard) for life, with feveral remainders 
over, and alfo covenanted to levy a fine, 
or make a feoffment for further alTu- 
ranee, afterwards he made a feoffment 
in fee to the covenantees, in perform* 
ance of his covenant to the fame Ufes. 
It was determined that no Ufe arofe to 

j4. the 
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A. the baftard, by the covenant tb^re 
being no coniidcratioa, nor could he take 
any thing by the feofFmenti it beii^ 
only made for farther aOfurance* 

148. The adopting a iimame \& not 

4% fuffic lent confideration to raife a U&y 

in a covenant to ftand feifed^ as was re- 

Jcnk. Cent, folved in Sir Cbrijiopber Hattons cafe, 

a. ca. 60. who, having a fifter^s foa called New^ 

port^ covenanted in confideration of his 
changing bis name ta Hsitmy that fe 
would Hand feifed to his TJfe ^ aoh^ it 
was determined that no Ufe did arife^ 
fior want of a coniideratiiQn^ 

2 Roll. Ab. 149. Antient acquaintanoe or friend* 
7^5' fhip do ixot create iuch a confideration, 

as will raifc a Ufe in a covenaat fK> ilajid 

feifed. 

150. When there is a covenant to 
{land feifed, in confideration of natural 
love and aETcclion, to a particular per- 
fon^ that perfon may aver himfelf to 
be a relation, though fuch relationihip 
be not exprefled in the deed, 

I 151. Angclo 
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1 51: Angeio Bart bciog fbifed of the Ooodthfev. 

• /• - /Tf • /-J • Pctio, 2 Sin. 

premiles in queuiot^ m connderatioQ ^24. 
of the love and afFedlion which he bore 
to ^if)(r hiB wife, and for fbme proYifion 
iQ cafe (he fliould furviire him, and for 
fettUag the premifes, in the manner 
thereia mentioned, covenanted to ilaad 
feifed to the ufe of himfelf and his 
^ffe for their lives, and the life of the 
fiirvivtjr, remainder to the i/Tue of their 
two bodies^ remainder to the ufe of fuch 
perfon or perfons, as his wife fhould 
think fit to difpofe to, and for want of 
fuch difpofitioa, to the ufe of the leiTor 
of the plaintiff^ The covenantor died 
without iflTue, and afterwards Ann the 
wife^ in purfuance of the power, con- 
veyed the premifes to her filler. It was 
determined that no Uie arofe to the 
fifter, as ihe was a ftranger to the confi- 
deration, and that the lefTor of the plain- 
tiff had a good title, i ft, Becaufe he was 
named in the deed, 2d, Becaufe it was 
flatcd that he was nephe w to the cove- 
nantor, and though the deed does not 
mention him as fuch^ yet being ex- 

prefsly 
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prefsly /named, he may aver iiimfeUP 
witiitn the confideration. 


Gilb. Ufes. 
115. 


152. The confideration for which & 
covenant to ftand feiied is entered 
into, mud however be expreiTed in the 
deed. 


jthargain and 
Jtde and come- 
nmnt tofland 
Jcifed do not 
devefi any 
efiate. 
Giib. Ufes 
297. 

Carter 46. 
Ibid. 209. 
Fearne 246. 


153. A bargain and fale. and covenant 
to ftand feifcd, paft no intereft, but that 
which the perfon who executes thoie 
conveyances can lawfully give; for as 
nothing but a Ufe pafles by thofe con- 
veyances, and as no Ufe can pof&bly be 
greater than the eftate, out of which it 
is created, it follows that where a Ufe is 
granted, which is greater than the eftate 
out of which fach Ufe is to iifue, it is 
merely void^ and. the ftatute executes the 
poffeirioh, to fo much only of the Ufe 
as is lawfully granted. l*hus if there 
be a tenant for life, with a contingent 
remainder depending on the eftate for 
life, and the tenant for life bargains and 
fells his eftate in fee, ftill the bargainee 
will only have an eftate for the Ufe of 

the 
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the bargainor, without any power of 
committing wade; and the contingent 
remainder will not be deflroyed. 

154. In the fame itianner if a tenant 
in tail bargains and fells his eftate tail, 
in fee, it only gives the bargainee an 
eftate to him and his heirs, during the 
life of the tenant in tail, and the iOfue 
in tail is not put to his formedon on the 
death of his anceftor, but may enter on 
die lands ; for a bargain and fale does 
not work a' difcontinuance. 


Seymour*$ 

Caie. 

10 Rep. 9f« 

Stapihon vw 

Stapilton, 

I Atk« 3. 


155. No Ufes can be declared on a itoufescanl 


bargain and fale or covenant to ftand hlr^am 11^ 
feiled, but to the bargainee or covenan- /^U of ctn enant 

. , . J tQjiundftifed. 

tee, that is, Jands cannot be bargained 
and fold to A. to the Ufe of B. becaufe 
a bargain and fale and covenant to ftand 
fcifed only pafs a Ufe,. and the poflcflion 
is executed by the ftatute ; now the 
ftatute only executes the firft Ufe, and 
jLOt the fecond, fo that the fecond.ufe is 
void in law. But however the courts 
of equity will take notice of the fecond 

H ' Ufe, 
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Ufe^ and enforce the execution of it un- 
der the name of a truft. . 

Leafi and re- ' 5^' ^^^ framers of the ftatute of 
kafi. ufes forefaw, that all freehold eflates 

would thenceforth become transferable 

by parol only, without any form or 

ceremony whatever ; a claufe was there* 

fore inferted in that ftatute, by which 

all bargains and fales of freehold eftates 

.were diredled to be made by a writing 

indented and inroUed. This provifioa 

I Tnft 8 a which, if it had not been evaded, would 

Harg. noct 3. havc introduced almoft an univerfal re- 

gifter of conveyances of the freehold 
id the cafe of corporeal hereditaments, 
was foon defeated by the invention of 
the conveyance, by leafe and releafe, 
which fprung from the omiflion, to ex« 
tend the ftatute, to bargains and fales 
for terms of years. 

157. The nature of the conveyance 
by leafe and releafe, depends very much 
on the efFc(fl of the fpecies of common 

law 
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law releaie which enures by way of en* 
largement. 

r 

A releafe by way of enlargement ope- jj^j^ £; ^gj, 
rates, when the pofTeflion and inheri- 
tance are ieparated for a panicular time, 
as for inftance, where lands are in the 
pofleiHon of a tenant for years, and the 
perfbn who has the reverfion and inhe-> 
ritance releafes to the tenant in poflfei^ 
fion, all bis right and intereft in the 
land ; fuch releafe is faid to operate by 
way of enlarging his eftate, and gives 
him a fee-fimple without the ceremony 
of livery of feifin ; becaufe the common 
law deemed it needlefs to give livery of 
feifin, to a perfon who was already in 
pofleflion. 

1 5 8 • In confequence of thefe principles 3 Reeves 3 57. 
it was not unufual in the time of Hen. 
4. and Edw. 6. to transfer the freehold 
by this means. A deed of leafe was 
made to the party intended to be the 
purchafer, for three or four years, and 
when he entered into the pofFeflion, a 

H 2 releafe 


C loo 1 

releafe of the inheritance was given to 
him, and thus he became feifed as com- 
pletely as by fine or feoffment with 
livery, 

159. When it was obferved that the 
flatute of Ufes transferred the adlual 
pofleflion without entry, the idea of a 
leafe and releafe was adopted, A bar- 
gain and fale was made by the tenant 
of the freehold, to the perfon to whom 
the lands were intended to be releafed. 
4 Reeves 355. Xhis bargain and fale in confequence of 

the confideration, makes the bargainor 
ftand feifed to the ufe of the bargainee, 
without any inrollment, by which 
means the Ufe of the term for a year, 
^ is vefled in the bargainee, and then the 
flatute transfers the pofTeffion; fo that 
the bargainee becomes immediately ca- 
pable of accepting a releafe of the free- 
hold and reverfion; and accordingly a 
releafe is made to him^ dated the day 
next after the date of the bargain and 
fale. This is held to fupply the place 
of livery of feifin, and fo a conveyance 

by 
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bv leafc and releafe, is confidered as 
equal to a feoffment with livery of 
ieiiin. 

Fabian Philips obferves, that this con- Treat, on the 
vcyance was '*at firft only purpofely writ of ca- 
"contrived by Serjr. Francis Moore ^ at 
" the requeft of the Lord Norris^ to the 
" end that fome of his kindred or near 
"relations, fhonld not take notice, by 
" any {earch of publick records, what 
" conveyance or fettlement he fhould 
" make of his eftate." 

1 6o. By the common law a releafe to i inft. 270. 
a tenant for years is not good until he 
has made an a<^ual entry on the lands, 
for before entry he has only an interejfe 
termini^ and no adlual eftate or poiTeflion. 
But it has been already obferved, that 
in the cafe, of a bargain and lale to Ante f. 87, 
Ufts, the neceflity of an adlual entry is 
taken away, by the operation of the 
ftatute of Ufes^ which gives the ce^ui que 
ufe^ an adlual eftate in the lands, with- 
out any entry. Hpwever the validity 

H 3 of 
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Latwich v. 

Cro.Jac.604. 
Barker v. 
Keate, 

1 Mod. 262. 

2 ■ 249. 


a Mod. 35a. of this conveyance wa« formerly niuch 

doubted, and Mr. Noy was of opinion 
that it could not be fupported without 
an adual entry of the bargainee, on the 
lands. But it was determined in the 
court of Wards by the "two chief juC 
" tices, Montague and Hobart^ and by 
" Tanfield Chief Baron, that upon a deed 
^' of bargain and fale for years of lands 
^^ whereof he himfelf is in pofleflion, 
" and the bargainee, never entered ; if 
*^ afterwards the bargainors make a 
*' grant of the reverfion (reciting this 
leafe) expedant upon it to divers ufes, 
that it is a good conveyance of the re- 
** verfion ; and the edate was executed 
** and vefted in the leffee for years, by 
^ the flatute ; and was divided from the 
" reverfion, and not like to a leafe for 
" years at the common law ; for in that 
" cafe there is not any apparent leflee 
•• until he enters : but here by operation 
" of the il^tute, it abfolutely and ac- 
^* tually veils the eftate in him, as the 
*• Ufe, but not to have trefpafs without 
^ entry and adual poiTeiBon : wherefore 

" they 


cc 


<c 
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^ they would not permit this point to be 
•* further argued/' 


i6i. Every perfon who is capable of 
being feifed to the Ufe of another, may 
convey his eftate by leafe and releafe, 
and every fpecies of property, that is 
capable of being conveyed to Ufes, may 
be transferred by leafe and releafe. 

162. An ellate in reverfion, expedant 
on a prior eftate for years, may be con- 
veyed by leafe and releafe. This point 
is fully proved by that eminent convey- 
ancer Mr. Boothy in an opinion which 
has been lately printed. He admits 
Lord Coke^ pofition, that a releafe can- 
not work without a pofFeflion, but con- 
tends he only means that the edate upon 
which the releafe is to work, muft be 
a verted eftate, for in the fame folio 
Lord Coke fays. — " If a man makes a 
** leafe for years, remainder for years, 
" and the firft lefFee enters, a releafe to 
•' him, in the remainder for years is good 
** to enlarge his eftate j" which Ihews 

H4^ his 


}Fbo nr/iy con* 
<vey by leafe 
and releafe. 


An effate in 
yemoiTtder vf 
reverfion m^ 
he conv^ed hy 
leafe and rr- 
kafe. 
Cafe^and 
opinions, 
vol. 2. p. 

144. 

1 Inft. 270. 

a. 
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his opinion to be that it is not necefTary 
that the eflate to be enlarged, fhould be 
an eflate in a6iual pofTeflion, and that it 
fuffices if it l>e a vefled eflate, divided 
from the ultimate reverfion. 

It is now a common pra6lice, to con«- 
vey eilatrs ih remainder and reverfion, 
by leafe and releafe. 

j-vaiuahu J 63* It has been long fince obferved, 

Cimfidiration ^j^^^ j^q Ufe Can be raifed on a bargain 

a bargain and End falc without fomc pecuniary confi- 
/ /•rajear. (j^rations ; fo that if a perfon executes a 

bargain and fale without fome pecuniary 
ConGderation, no ufe will arife, and of 
confequence no pofFefllon can be exe- 
cuted by the flatute j by which means a 
fubfequent releafe will be void. The 
ufual way is, to exprefs a confideration 
of five or ten {hillings in the deed, al- 
though it be never paid, for when a 
confideration is expreflfed, no averment 
can be made that there was no con- 
^deration, 

164. A 


164. A bargain and fale was made for Barker v. 

a year, by the words, demife, grant and 2 iA*d 251* 
to farm let, rendering a pepper corn rent, ' P'«««* 
and it was a que (lion, whether a releafe 
could operate upon it, fo as to make a 
good tenant to the pracipe. Judgment 
was given that the word grant would make 
the land pafs by way of Ufe, and that 
the refervatioa of a pepper com was a 
fufficient confideration to raife a Ufe, in 
fupport of a common recovery. 

It fhould however be obferved, that 
if the leafe and releafe had not in this 
cafe been made, for the purpofe of fuf- 
fering a common recovery, which is 
very highly favoured in law, it would 
probably have been determined to be 
void. 

165. There is no neceffity that there But noting 
fhould be any confideration exprefled '^'"^'' 
ia the releafe, becaufe it is a common 

law conveyance. 

166. A bargain and Tale was made for Shortridgev. 
£ve fliillings confideration, and after- aLdfRfym. 

, wards 79^' 


R. T. Hc^lt. 
621. 
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wards a releafe was made in which no 
confideration was expreiled^it was doubt- 
ed whether the lands would pafs to the 
releafee; but Lord Ch. J. Htdt was of 
opinion that the lands were well con* 
veyed, and the coniideration fufficient* 


Ufrs may be 
^tclartion a 
rdtoj'e. 


167. A Ufe may be declared on a re* 
leafe, and it has been the condant prac- 
tice for this laft century to make all fet- 
tlements by a bargain and fale for a year, 
and a releafe to Ufes. 


jl lea/e and 
leleafi ihes 
not Ucvtfi any 
tjiatt 

Fearnc's 4th 
Eilit. 473. 
1 loit. 328. 

a. 


168. A conveyance by leafe and re- 
leafe will not create a forfeiture, or a dif- 
continuance ; for as Uttleton f^ys, f. 600. 
" By force of a releafe nothing fliall 
" pafs but the right which he may law- 
" fully and rightfully releafe, without 
" hurt or damage to other perfons who 
*' have right therein after his deceafe." 


Of declarat'ms 
0/ Uj^s, or 
Fin, s ami Re 

eg u rid. 


169. With refpe(5l to conveyances de- 
rived from the ftatute of Ufes, which 
are faid to operate by a traufmutation 

of 
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of poflefllon they deiive their efie A from 
the following principles. 

Where lands are conveyed by feoff- 
ment, fine or recovery^ the legal feifin 
and eftate becomes vefted by the opera- 
tion of thefe conveyances in the feoffee, 
cognizee, or recoveree, by the common 
law ; but if the owner of the effate de- 
clares his intention that fuch feoffment, 
fine or recovery ihall enure to the ufe of 
a third peribn, a Ufe will immediately 
ariie to fuch third, perfon, out of the 
feifin of the feoffee, cognizee or re- 
coveree, and the flatutc will transfer 
the pofleflion to fuch \J£e. 

170. In confequence of thefe princi- 
ples, where ufes are intended to be raifed 
upon a fine or recovery, (for feofFments 
are now diflufed) the lands are tranf^ 
ferred by one of thofe conveyances to 
fbme indifferent perfbn, who flauds in 
the place of the ancient feoffee to Ufes, 
and a deed is afterwards executed, re- 
citing that by means of a fine or re- 
covery 
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covery the lands in queftion had been 
transferred to A. and B* and declaring 
that the fine or recovery fb levied or 
fuffered fhall enure and operate, and that 
the cognizee or recoveror in fuch fine 
or recovery fhall be feifed of fuch land, 
to the ufe of a third perfon ; or elfe a 
deed is firft executed, reciting that a fine 
or recovery is intended to be levied, or 
covenanting to levy a fine or fuffer a re- 
covery, and declaring that thofe affur- 
ances when compleated (hall enure to the 
ufe of a third perfon. 

In both thefe cafes a Ufe arifes out of 
the feifin of the. cognizee or recoveror, 
to the perfon to whom fuch Ufe is de- 
clared, and the ftatute immediatfely trans- 
fers to that Ufe, the adlual pofFeffion and 
legal eflate. 

171. In cafes of this kind the deeds 
by which the Ufes of fines and reco- 
veries are manifefled, derive their cfFe<5l 
from the ftatute of Ufes, the legal eftate 
being transferred to the perfons named 
I in 


[ 109 ] 

in the declaration of Ufes, by the opera- 
tion of the {latute. Where fuch decla- 
rations are made previous to a fine or 
recovery, they are called deeds to lead 
the Ufes ; but if made fubfequent to a 
fine or recovery, they ate then called 
deeds to declare the Ufes of them. 

172. Beford the ftatute of Frauds and Mujihein 
Perjuries, 29 Car. 2. c. ^. The Ufes of ^''/l^^^^^^^ 
a fine or recovery might have been 
limited, by a verbal declaration only, 
bat it is enacted by that ftatute, /, 7. 
" that all declarations or creations of 
" trufts, or confidences of any lands, 
tenements or hereditaments, fhall be 
manifefted and proved by fome writ- 
ing figned by the party who is by law 
enabled to declare fuch truft, or by 
his laft will in writing, or elfe they 
Ihall be utterly void, and of none 
"cffea." 




173. It is not however ncceflary that 7 Mod. -6. 
a declaration of Ufes fhould be fealed, 
becaufe it does not derive its eflfedt from 

the 
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the principles of the common law, and 
in flridlnefs, it is not a deed, but onlj 
an inflniment in writing* 

if'bat zvorfis 1 74. It is not required in a declara- 

T2 m3.i62. ^^^^ ^^ U^^^> ^^^^ ^^^ ^^^r^ Ufe fhould 
3 P. Wms. be inferted, as any other word or ex- 

^* predion whereby the intention of the 

parties may be known, will be fu£E- 

cient. 

1 75. A will which has been revoked, 
may notwithftanding operate as a good 
declaration of the Ufes of a feoffment. 

Huflcy's cafe 1 76. A baftard was feifed of a manor, 
oof? 9- which he devifcd by will, and after- 
wards he made a feoffment of the fame 
manor, to the ufe of fuchperfons, and 
for fuch eftates, as he had declared by 
his lad will. It was determined that 
though the will was revoked, by the 
feoffment, yet that it fhould ftill operate 
as a declaration of the Ufes of the feoff- 
ment. 

177. In 
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177. In a declaration of Ufes, the ^^o/*//^»./f 
lands ought to be defcribed, in the fame /Lribtd. 
xnaaner, and with as much miautenefs 

as in a leafe or grant, for as lands are 
defcribed in a fine or recovery, only by 
the number of meffuages, acres of ara- 
ble, pafture, &fr, in the fame manner 
as in a pracipe quod reddat^ it is proper 
to have a more particular defcription in 
the deed of Ufes, which is the meafure 
that ufually guides juries in afcertaining ' Bro. Ca. ia 
the cftates comprized in a fiue. And * ' ^ * 
there arc many inftances where the court 
of Common Pleas has direfted the de- 
fcription of lands in a fine, to be amend- 
ed, in conformity to the deed of Ufes. 

178. No confideration is neceffary in a No ctmfiJera^ 
deed to lead or declare the ufes of a fine ''7 necefary. 

I In(t. 125. 

or recovery ; altho' in the cafe of a bar- a. n. 8. 
gain and fale, or covenant to (land feifed ^^^ *^'"' 
to ufes, we have feen that a confidera- 
tion is effentially neceffary. The reafon 
vof this difference, is thus explained 
by Mr. Hargrave^ " In the former cafe 
{viz* that of a declaration of Ufes) the 

" eflate 


290, 
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" eftate is pafled completely from the 
*'^ grantor or donor, without the aid of 
" a court of equity ; and therefore it is 
" immaterial whether the Ufe declared 
on the edate is gratuitous, or not, it 
being fufficient that the grantee or 
** donee receives it, coupled with a trufl 
" or ufe. But in the latter cafe (w'js. 
that of a bargain and fale, or cove- 
nant to (land feifed) the traniadlioa 
" refts in covenant or agreement be- 
" tween the covenantor or. bargainor, 
" and the cejiui que ufe^ and if the cove- 
" nant or agreement was not founded 
" on the confideration of blood, or a 
*^ valuable confideration, fuch as mar* 
" riage or money ; our courts of equity, 
" which till the 27 Hen. 8. had the fole 
" cognizance of Ufes, would not inter- 
pofe to compel the performance. In 
fewer words, chancery would enforce 
" Ufes annexed to a perfei5l gift, how- 
" ever gratuitous they might be, but 
" not thofe refting on a myked contradl, 
" without even fo much as the confi- 
" deration of blood to maintain them." 

,179. With 


4i 


\ 
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1 70. With refpcd to deeds made prior Deab h teal 
to a fine or recovery, although they are fouarrecovay. 
only diredory, and do not bind the ^l^^^^^ 
eftate in the land immediately, yet if cafe, 
fuch fine or recovery is afterwards levied Cro!'jac. 29! 
or fuffered, according to the deed, they 
will enure to the Ufes declared in fuch 
prior deed : and no averment will be 
admitted to the contrary, unlefs it be by 
other matter in writing. 

1 80 • t#the cafe of a variance between Idem, 
the deed and the fubfequent fine or re- 
covery, averments might formerly have 
been made, that the fine or' recovery 
was intended to enure to a different 
ufe, from that declared in the deed, j^^j ^^^^ 
But where it is agreed by indenture that wailU't cafiv 
a fine fliall be levied of certain lands, ^ *•?-•*" 
by the name of a certain number of 
acres to particular ufes, and a fine is 
levied of the lands, but there is ibme 
difference in the number of acres, or the 
fine is levied to one only of the parties 
mentioned in the indenture, £6 that 
there is a variance between the inden*- 

I turc 
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ture and the fine, yet an averment will 
be admitted that the fine was levied to 
the ufe of the indentures : for the original 
agreement of the parties was declared 
by writing, and although there be fome 
fmall variance, in quantity, per fon, time, 
or the like, yet the law, which in com- 
mon conveyances hath great refpedl and 
regard to the intent of the parties, and 
to the fubftance and effedl of their ori- 
ginal agreement, will allow of an aver- 
•ment to accord the fine and the in- 
denture, when an averment is made 
that there was no new confideration or 
agreement ; but that the fine wa§ levied 
to the Ufes contained in the inden- 
ture. 

Ofafccond 1 8 1. Where a fecond deed to lead the 

deed to lead }J{q^ of a fine Of rccoverv is executed 

the uffs of- a ' 

finey^c, previous to fuch fine or recovery, by 

which different Ufes are declared, from 
thofe contained in the firfl indenture ; 
and the fine or recovery is levied or fuf- 
fered purfuant to the fecond indenture, 
the Ufes fliall be diredled by fuch fe- 
cond 


L 




. cpnd indieature ; for as both declafa- 
. tions. are ia writing and under feal, and 
. xaade .between the &me parties, they are 
< equally authentick, and the fecond deed 

being prefumed to |be founded on a new 

agreement, fhall prevail. 

1 S 2. uinn Bowyer being feifed in fee J?""^* 
of the manor of Trencbam^ by indentures Ld. Raym* 
of leafe and releafe, in confideration of * ^* 
a marriage then intended between her 
and Edward Morky^ and an agreement 
on the part ojf Morley^ to fettle a jointure 
on her of 300 /. a year; conveyed the 
fame to truftees, in trull for herfelf and 
her heirs until the marriage took effed^ 
and the jointure was made, and after-^ 
wards to the ufe of Edward Morley and 
his heirs. The marriage took place, and 
fpon afterwards a fecond deed was exe- 
cuted, dated 29th 'January 1665, be- 
tween the faid Edward and Ann of 
the firft part, and truftees on the other 
part, reciting that a fine, was already 
acknowledged and agreed to be levied 
in due form of law next Hilary term, 

1 2 between 
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between the truftees named in that deed, 
and the faid Edward and Ann his wife, 
of the faid manor of I'rencbam^ it was 
declared that the fame fhould enure to 
the ufe of the faid Edward and his heirs. 
Two days after the execution of this laft 
deed^and before the fine was levied, a wri- 
ting indented was executed between the 
faid Edward Morley of the one part, 
and the faid Ann^ his wife, of the 
other part, whereby they both in con- 
fid eration of the marriage and other 
good caufes, did covenant, confent and 
agree to revoke all former grants, bar- 
gains, contradls, writings, covenants and 
obligations made or done between them, 
until the faid Edward had performed 
the agreements in the faid marriage iet- 
tlement on his part ; and that in default 
thereof, it might be lawful for the faid 
Ann and her heirs, to enter into the faid 
manor and land conveyed by the faid 
fettlement, without the let of the faid 
Edward or his heirs* 

The fine was levied Odlahis Purtfica^ 
tionis^ which was the 9th of February in 

that 


f 
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that term. Edward Morhy did not 
fettle a jointure purfuant to the agree- 
ment, and Ann his wife died without 
ifliie. The gaeftion was, whether the 
fine ihoald enure to the ufe of Edward 
Morley and his heirs, according to the 
deed of the 29 th January ^ or to the ufe 
of Ann his wife, and her heirs, accord- 
ing to the deed of the 3 1 ft January. 

The court of King's Bench were iLd.Raym. 
linanimoully of opinion, that the fine fiMod.i;©, 
did not efture to the Ufes declared by 
the deed of the 29th of January^ but 
that this deed was controlled by the 
writing of the 3 1 ft of January ; to prove 
which. Lord Ch. J. Holt premifed three 
things,-— 

I ft. If it be covenanted by deed to 
levy a fine of lands, ^c. to fuch perfons 
and Ufes, and the fine is levied purfuant 
to the deed ; no proof whatever by parol 
fhall be admitted to prove that this fine 
was levied to other Ufes, than thofe thaf 
are contained in the deed. But a fut>- 

1 3 fequent 


fequent deed may alt^r ttie ufes of the- 
fine, (though a'^jafblagreeinent, as this' 
writing between hu{bandanfl' wife is 
not a deed, but amounts to a pdrol^e-^ 
ctaration) cannot. But if there is a Va« 
riance1)etween the deed and the fine, in 
any circumftance, then the parties may 
avtr the fine to be kvied to other* Ufes. 

ad, Though there is a variance be- 
twieen the deed and the' fine, yet if no* 
thin^ appears to the contrary, the fine 
ihall be taken to be to the tries of thd 
deed, ^nd in that cafe th^ deed is not 
only evidence of the Ules, but the fine 
is, by conftrudlion of law, to the ufer 
of the deed. 

3d, If the fine had agreed with the 
deed» the Ufes Hmited by the deed could 
not have been controuled by the Writing 
of the 3 1 (t of January ; becaufe, though 
the deed of a feme covert is not valid 
ill law, yet the deed, having relation to 
the fine takes validity firom thence, and 
will cbndade her. 

From 


r I 
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From thefe premifes his I^ordihip 
concluded, that the fine could not be ^o, 
the ufe of the deed of the 29th of J anu-, 
ary^ becaufe the fine to be levied by that 
deed ought to have been levied the 
tiilary term next following, exclufivc of 
that Hilary term in v^hich the deed 
was made : out the fine was levied in the 
lame Hilary term in whicli the deed was 
made, and therefore there was a vari- 
ance between the fine and the deed, 
and conJeqnently room left for aver- 
ment ; for if the deed had been purfuecl, 
the wife would have had twelve montlis 
to fee whether the hufband would per- 
form the marriage agreement, and if he 
would not, fhe * might hk ve ref ufea to 
join in levying the fine, of which benefit 
• (he was deprived by its having been 
immediately levied. Then the huf- 
band by the writing of the 3 liiof Jdnu^ 
ary^ agrees to the terms ftipulated in the 
marriage fettleiherit, ' and thfe &n^' was 
levied accordingly, from whence it riii* 
hifcftly appears, tfiat the agreeittent coft- 
taihed in- ffie deed of ttie'49th \X.^dnu^ 

14 r ary 


f " [ 120 ] 

§fy was relinquiflied, and die new agree- 
ment of the 31ft, was defigned to lead 
the Uies of the fine. 

It was agreed by the whole courts 
that t)ie writing of the 3 1 ft of January 
was a fufficient declaration of the Ufes 
of the fine ; and if it were not, yet it 
would be fufficient to controul the deed 
of the 29th, for it was there agreed, 
that all deeds, conveyances, t^c. made 
in contradiiflion to the marriage fettle- 
ment, fhould be nidi and void ; then if 
no Ufe could arife under the deed of 
the 29th, the Ufe refults to the wife 
and her heirs, and judgment muft be 
given for the heir of the wife. 

Show. Pari. Upon a writ of error, this judgment 

was affirmed by the Uoufe of Lords. 

183. A fecond deed to lead the ufes 
of a fine or recovery, muft be executed 
by all thofe who were parties to the 
firft deed, and were concerned in in« 
terefti in order to render the firft deed 

void; 




01 

id 
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)^ 
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void ; for if the fecond deed be only 
executed by fome of the panics con- 
cerned in intereft, and not by all of' 
them, it will not avoid the £r(l deed. 

1 84, Pbilip Stapleton being tenant for Stapieton v. 
ninety-nine years, if he fliould fo long / Xk?a! 
live, with remainder to truftees to pre- 
ferve contingent remainders, remainder 
to his firft and other fons, and having 
two fons, Henry and Pbiirip^ the father 
and fbns by deeds of leafe and releale, 
dated the 9th and loth September 1724, 
conveyed the premifles to two perfons 
as tenants to the pracipe for the purpofe 
of fu£Fering a common recovery which 
was to enure as to part, to the ufe of 
PbilUp the father and his heirs, and as to 
another part to the Ufe of Philip the fa- 
ther for life, remainder to Henry the fbn 
for life, remainder to his firft and other 
fbns, remainder to Philip the fon for life, 
remainder to his firft and other fons, ^r« 
There were covenants to fuffer a recovery 
within twelve months, and likewife for 
farther aflurances • Before any recovery 

was 


J 


was fuffercd, Henry the fon died, leav^jn^ 
iflue Henry the plaintiflf. Afterwards by.^ 
leafe and releafe, 12th and, 13th ^/ri/ 
1735, to which the heir of the furviv- 
ing truftce, in the original fettlement of 
1 66 1 was a party^ Philip the father and 
Pbilip the fon covenanted to fuffer a 
recovery of the fame premilTes, to the 
ufe (as to part) of Pbilip the father, his 
heirs and afUgns ; and as to the other 
part, to the ufe of Pbilip the father for 
life, remainder to Pbilip the fon in fee. 
In Trinity term 1725, a recovery was 
fuffered in which were the fame tenant 
to the pracipe^ the fam^ demandant, and 
vouchees (except Henry who was dead) as 
were covenanted to be by the firft deed. 
It was likewife fuffered within twelve 
months after the execution of the firft 
deed. It was proved in the caufe that; 
Plenry the fon, who died before th^ re- 
covery was fuffered, was a baftard; 
and the queflion was, whether the fon 
of Henry was intitled to the prerniflea 
under the declaration of Ufes made 
in the year 1724? or, whether that 

decla* 


declaration was avoided by the fobiib* 
qmnt declaration in 1725 ? 

Lord Hardwicie. "^The firft queftion 
in this cafe is, whether the leafe and 
releafc of the 9th and i oth of September 
I'5r44, will amount' to a good declaration 
of the Ufes of the recovery, notwith- 
/landing the fubfequent deed of April 
17215? 1 am (Irongly inclined to think 
that the leafe and releafe of 1724, will 
amount to a good declaration of the 
Ufes of the recovery. This queflioa 
depends on the conilrudion of law, and 
the authority of cafes upon the declara- 
tiOiSi of Ufes. It is true where there is 
^ agreement to fufFer a recovery, and 
Ufes arc declared, if the recovery is af- 
terwards fuflfered, though it varies in 
^iat of lime from the recovery cove- 
fifllAttfd to be fuffered, yet if there is no 
fubfequent declaration of Ufes, the re- 
covery will enure to the Ufes fo de- 
clared ; and before the (latute of Frauds, 
if the deed declaring the \J{qb had not 
been pur fued, a parol declaration of the 

Ufes 
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Uies would have been admitted ; but i 
there was a deed declaring the Ufes, and 
the recovery was fufiered accordingly, 
that would, before the ftatute» have ex« 
eluded a parol declaration of new Ufes. 
But even now there may be a fubfequent 
declaration of other Ufes, but that decla* 
ration mud be in writing, and fuch a 
new declaration of Ufes depends upon 
the agreement o£ the parties ; therefore 
though it was faid at the bar, that the 
declaration of Ufes is in the power of 
the tenant in tail, and that he may de- 
clare new Ufes, I take that not to be 
law ; for fuch fubfequent declaration of 
Ufes mufl be by all the parties concern- 
ed in intereft ; and in the cafe of the 
Rep. 2-. Countefs of Rutland^ it is not laid down 
that the tenant in tail may declare new 
Ufes, but it is faid, wbilft it is^direSory 
only^ new U/cs may be declared^ ' and the 
meaning of that is, that as the new Ufes 
mufl arife out of the agreement of the 
parties, the parties may change.the Ufes, 
but that mud be done by the mutual 
confent of all the parties concerned io 

intcreft, 
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intereft, and in that cafe it was a mutual 
agreement of all the parties . But in the 
preiept cafe the fecond agreement not 
being between all the parties concerned 
in intereft, ought not to control the firft 
declaration, and efpecially as the reco« 
very was fuffered within the time pre- 
icribed by the firft deed, and between 
the fkrat demandant and tenant. 

1 8c. With refped to deeds executed Ofdtedsjkh^ 
fubfequent to the levying a line, or luf- intr u/es. 
fering a recovery, it was formerly doubt* ^ ^^* ' 
ed, whether they would operate fo as to 
diredl the Ufes of fuch prior fine or re- 
covery. Becaufe where a fine was levied 
or a recovery fuffercd without confidera* 
xion, the Ufe of the land immediately 
refulted back to the original owner: v»de infra. 

r ' ch. 5. 

and when the Ufe was once vefted, it 
was doubted whether it could after- 
wards be deveded by a fubfequent de« 
daration or agreement. 

But in the following cafe, fuch a fub- 
fequent declaration was adjudged to be 
valid, and fufficientto declare the Ufes 

of a fine or recovery. 

186. Peter 
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Downman's j gg Pgfer Vavafof fufFcrcd a common 
7. ' recovery, and a deed was afterwatds 

executed by him, in which the Ufea-of 
this recovery were declared ; it wasuoa* 
•nimoufly reiblved, by :the court of com- 
mon pleas, that fuch indenture fubie- 
quent, was furiicient to dire<5l and. de- 
clare the Ufes of the precedent recovery^ 
againft the faid Peter Vavajbr^ and his 
heirs ; it being declared by the deed, 
that the true intent and meaning of 
all the parties^ at the time when the re- 
covery was fuffered, was, that the reco* 
verors fliould ftand leifed to the Ufes 
therein mentioned; againft which ex- 
prefs . affirmation and declaration by 
deed indented, the faid Peter Vavafor or 
his heirs, fhould never *be admitted or 
received to fay, that no fuch Ufes were 
declared at the time of the faid reco* 
very, but that the faid recovery not-* 
withftanding the faid fubfequent decla- 
ration, fhould be conflriied and ad- 
judged by force of an Ufe, implied by 
operation of law, to be to the Ufe of the 
faid Peter and his heirs* And that the 

decia* 
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* <lfeclarati6n by the faid deed indented^ 
'flxould have this operation in law againft 
the faid Peter and his heirs, that' there 
was a prefent certain and coniplcte 
agreement and declaration of the faid 
Ufes at the time of the recovery, for fo 

' the indenture eipfeftly purports, and 

* this flood upon good and apparent rea- 
fbn, fot inafmuch as Petet and his heirs 
wereonly to tak6 advantage for want of 

^ a declaration of Ules, reafon required 
that the declaration of the faid Peter by 

' his deed indented, ihould ftand againft 
him and his heirs. 

i 87. It was alfo refolved by the judges 9 ^*P- ^o- ^* 
in this cafe, that where there is an in- 
denture fubfequent, declaring the Ufes 
of a prior recovery, an averment may 
be made, that other Ufes, than thofe 
contained in fuch indenture, were ex- 
' prefTcd and limited before, and at the 
time of the recovery, and that if in this 
cafe Peter Vavafor had, after tlie recovery 
was fuffered, conveyed or charged the 
lands, which conveyance or charge 

would 


II. a« 
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■ 

would be defeated, and annulled by tlie 
fubfequent declaration, there fuck fub-- 
fequent declaration, fhould not of itfelf 
fubvert the mefne conveyance or charge, 
unlefs it could otherwife be proved tfa.at 
by the certain and complete agreement^ 
of the parties, the recovery was had to 
liich Ufes; for by judgment of law fuch 
declaration fubfequent, (hall be fuffi-* 
cient only, where no other certain and 
complete declaration or limitation o£ 
any other Ufe, either at the time, or 
before the recovery, was made, or any 
' mefne eftate or intereft was veiled. 

1 88. A deed fubfequent to a reco- 
very declaring the Ufes thereof may^ 
be controlled by a pollerior deed of the 
fame kind. 

Vavifcr's 189. A feme fole, haying land by de- 

Dyer 307. b. fcc^t fr^™ her father, fuffered a com« 

mon recovery, and afterwards willed 
and granted by indenture between her, 
and one A. B. whom £he intended to 
marry, that immediately after the fb* 

lemnization 
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lemnization of the marriage, the raco- 
verors their heirs and afligns, fhould 
ftand and be feifed, to the ufe of the 
faid hufband and wife and of their heirs 
for ever, and to no other Ufe. The 
xnarriage took effe(5l, and afterwards the 
recoverors having notice of the inden* 
ture and marriage, executed by deed an 
edate to the hufband and wife, and to 
their heirs in fee. After that the huf- 
band and wife by indenture, made be- 
tween them and the heir of the wife 
on the part of her father, reciting that 
inafmuch as the land came to her by 
her father, and a9 fhe had no ifTue of 
her body, notwithftanding the purport 
of the indenture and conveyance afore- 
faid, the true intent was, that the ifTue 
of the body of the wife fhould inherit 
the land, and for default thereof, her 
next right heirs : It was accordingly by 
the fame indenture fully concluded bar- 
gained and agreed for them, and their 
heirs, that the hufband and wife in fu- 
ture, fhould fland and be feifed thereof 

to the Ufe of themfelves in fpecial tail, 

K remainder 
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remainder to the right heirs of the wifcu 
Upon the death of the hufband^ who fur* 
vived the wife, a queftion arofe on a 
fpecial verdidl, whether the heir of the 
hufband, or the heir of the wife, wa« * 
intitled to the land; and it was refolv- 
cd by all the judges of the court of 
common pleas, for the heirs of the wife, 
becaufe, the firlt indenture was corrected 
by the fecond. 

190. By the ftatute of frauds and per-, 
juries, 29 Car. 2. c. 3. It is enaded that 
all trufts ftiall be " declared in writing, 
" at and not after the tirpe, when fuck 
*' trufts were created/' Which render* 
ed void all fubfequent declarations of 
Ufes* But by the ftatute 4 and 5 ^nn. 
It is enad^ed^ ^^ That all declarations or 
•^ creations of Ufes, or trufts of any fines. 
" or common recoveries, manifefted by 
"a deed, after the levying or fuffering 
^^ thereof fhall be as good in law, as if 
" the aft of 29 Car, 2. had not been 
" made/' 

19.N A 
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191. A deed declaring the Ufes of a 
fine» which wa$ executed four years af* 
ter the fine had been levied, waa deter* 
anined to be good; the jury having 
fotind that the fine was levied, to the 
Ufet declared in the deed. 

1 02. In eicftment the cafe on a foe- Bufliel v. 

^ . Burland. 

rial verdidl was. — A. and B* his wife R. t. Holt 
levied a fine, and four years after, they JJ w-^ ^ 
by deed declared the . Ufes of it, in 
which were the following words, " all 
**and every fine or fines levied, or to 
" be levied, fliall be to the Ufes of this 
•*deed." 

The queftion was, whether the Ufes 
of the fine were well and fufficiently 
declared by this fubfequent deed. 

Lord Chief Juftice Holt delivered the 
opinion of the court, that the Ufes were 
well declared, the jury having found dliat 
the fine was levied to the Ufe^ therein 
declared. The court was alio of opi- 

Ka nion, 
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nion, that notwithftandiog the ftatute 
of Frauds/ a fubfequent deed is 
now as good, as it was before that fta- 
tute was made, 

U'batftrfons 193* With refpedl to the perfons who 
may declare ^^z Capable of declaring Ufes, not only- 
all thofe to whom the law in other in- 
ftances gives a difpoQng power, are ca- 
pable of this mode of transferring their 
lands ; but alfo fome other perfons who 
are incapacitated from conveying away 
their eftates by deeds, deriving their 
^^kSt from the common law. 

Bsc R. 66. I94» It is faid by Lord Bacon that the 

king may declare a Ufe on his letters 
patent, though the patent itfelf implies 
a Ufe, if none be declared* 

'UarrUdw^ 1 95. As a married woman is allowed 
f**- ^ . to join her hufband, in levying a fine 

and fu£Fering a recovery, and to bind 

^ herfelf by thefe modes of afTurance, (he 

is alfb allowed^ to join her hufband in 

2 declaring 
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declarine; the Ufes, of ifuch fineorreco- Bufteilv. 

very; for otherwife the privilege of join- amef. 19a. 

ifig her hulband in a fine or recovery, yj^^ j^^^.^ 

would be nugatory, as the eftate ch. s- 
would immediately refult to the former 
Ufes. 

1 96, If the hu{band alone declares the « Rep. 57. «. 
Ufes of a fine levied by him, and his 

wife, of the lands of the wife, it will 
bind the wife, unlefs her diflent ap- 
pears ; for when fhe joined her hufband 
in the fine, it (hall be prefumed that fhe 
alfb joined him in the agreement, re- 
fpedling the declaration of Ufes, nnlefs 
the contrary is proved, 

197, A hufband and wife joined in r^J^^^^"^' 
a fine of the wife's lands, to a purchafer, 3 Aik. 105, 
and afterwards the hufband alone de* 

clared the Ufes of it by articles. The 
queflion was, whether it fhould bind 
the wife. Lord Hardwicke. As no 
other deed is fhewn, that declares diflfe- 
rent Ufes, arid the Ufes declared do not 

K 3 vary 
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▼aiy from whtc the wife imendc^^ it 
(hall bind her notwithftanding. And 
therefore the bill which ihe has broqght 
after an acquiefcence of fifteen yean, 
fince her hufband's death, for pofleffiop, 
on fuggeftion, that (he 18 not bound by 
the fine, as {he did not join in the arti- 
cles with the huiband, in the declaration 
of Ufes, mud be difxnifled* 

a Rep. 57. b. 198. If the wife alone, declares dbe 

Ufes of a fine, levied by her and heir hnf^ 
band of her land» fuch declaration will 
be void, becaufe being fub potejiate viri^ 
Ihe cannot Hmit the Ufe, without tibe 
concurrence of her hufband. On t^e 
other fide, the hufband who has no 
eftate in his own right, cannot declare 
the Uies of fuch a fine, without the ex« 
preis or implied concurrence of the wife. 
So that the one is not /ui juris although 
ihe has the eftate, and the other is fm 
juris but has not the eftate. Hence it 
follows that when they make different 
declarations, they are both void. 

199. CbriftiH 
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1^9. (ArtJIopber Kenne^ and ESxaiab^ Bcckwiih'i 
Ms wife, being (eifed in fee, in right of 2 Rep. 56. 
the faid Eiis&abetb^ an indenture was 
executed by Elizabeth^ without the con* 
feht of her hufband, by which the faid 
Kli^hetb alone limited and declared the 
Ufes of a fine, which afterwards ifaould 
be levied. Eight years after, the hu£* 
band executed an indenture, without the 
confent of his wife, by which Ufes were 
declared, different from thofe contained , 
in the indenture, executed by the wife. 
The fine was afterwards levied by the 
hufbaad and wife, to the con niees men- 
tioned in the indenture, executed by the 
wife, and it was found that there wer€ 
no other Ufes declared of it* 

It was determined that both the limi« ' 
cations and declarations of the Ufes were 
void, and chat the faid fine was by con<» 
ftrudtion of law, to the Ufe of the wife 
and her heirs. 

200. It was alfo refblved in this cafe 2 Rep. 5s. 
that if the hufband and wife agree, in ^ 

K4 the 
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the lixnitatioii of the Ufe, of ptrt of the 
land, and vary id. the. limitatiou of the 
reiidue, it will be good for the part in 
which they agree, and void for the re- 
iidue. 

tfifanti. 20 1. It is faid by the judges in Beck' 

\o —1 41. b. ^^''^'^ c^f^t that if an infant levies a fine 
Bic. R.67.V nu^ declares the Ufes of it, fuch decla- 
Leoo. 89. ration fball bind him as long as die fine 

remains in force, for inafmuch as be 
hath been admitted by the judges, as a 
man of full age to levy a fine, the law, 
as long as the fine remains in force, will 
permit him to limit the Ufe thereof 
So of a man not compos. But as the 
court of chancery has in many inftances 
compelled perfons who had obtained 
eftates, under a fine, in a fraudulent 
manner, to reconvey them to thofe who 
were really intitled to them, fo that court 
will interpofe its authority in cafes of 
this kind, and not fufier the declarations 
of Ufes of a fine levied by an infant, to 
bar his heirs ; as no fpecies of fraud can 

be 
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be more erident) than that of obtaining 
a conveyance, from a perfbn of this de-* 
firriptioQ. . 

202 . One AddifoUj by two inquliitions, AddJfon v. 
was found a lunatic, without any inter- ^ Vem. 6jl 
Tals* The defendant had got a more-* 

gage, and at lad an abfblute purchafe, at 
great under-value, by deeds, fines and 
recoveries. The court fet afide the pur- 
chafes* 

203. An agreement entered into 
by an infant, to levy a fine and fufFer a 
recovery when he came of age to cer- 
tain ufes, will not operate as a declara- 
tion of the Ufes of fuch fine and re- 
covery. 

204. The Earl oi Ferrers being tenant Nls^htingalc 
for life, with remainder to his firft and ^'p^^"""' 

' 3 r. Wins. 

other fons in tail male, and having a 207. 
(on who was about feventeen years old, 
a very advantageous match had been 
agreed on, between fuch elded fon and 

a young 
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a young lady, and articles were emeried 
into by Lord Ftrrcri aiad his (on, wh^^- 
by Lord Ferrers covenanted Aat he and 
his ion fliould within a year after the«" 
ion came of age, by fine or recovery, 
fettle the bulk of his eftate to the Uieof 
the fon for life, remainder to his firft 
and other fons in tail, ^fr. 


The marriage took effect, and the i 

infant fon having thus executed this 
deed during his infancy, afterwards 
came of age, and purfiiant to his co- 
venant joined with his father in levying 
a fine, and fuffering a common recovery; 
but there was no declaration of Uies. 
The quellion was, whether tbcfe articles 
* amoimted to a declaration of the U£es 

of the fine and recovery ? And it was 
determined by Sir Jofcph Jekyll^ that 
they did not. 

ikilmratwmof 205. The Tight of declaring the Ufes 

Sl^yr. 'l^ith of a fine or recovery, is precilely co- 
ihe elates of extcufive. With thc quantity and nature 

the parties. c 

a Rep. ij. b. of 


- .■■■■^, • 

t. 
• • - 


>'' 


. • 



f 139 ] 

of the iocereft and eftate which each of 
the parties has in the lands* 

206 • If therefore a tenant for life and Noy. 20. 77, 
the perfon having the remainder or re- chcnlr,^' 
▼erfioa, join in levying a fine, or fuf- Palm. 405. 
fering a recovery, they may declare the 
Ufes accordiiig to their refpedtive in* 
terefts and eftates in the land. 


207. If there be two joint- tenants, 2 Rep. 58. «• 
wKo join in levying a fine, or fuffering ^*''"-4os- 
a recovery, and one declares the Ufe in 

one manner, and the other in another 
manner, the fame fhall be good for each 
of their parts, for the declaration 
of the .Ufe fliall be directed and go- 
verned according to their edates and 
interefts. 

208. It is faid in SbeUey\ cafe, argu- Cfrnfimmtm ^ 
endo^ that the conftrudlion of devifes, ^^^[^^'^ of 
and of eftates conveyed in Ufe, was the 1 Rep. 101. a. 
fame, vi%. according to the* meaning of 

the parties.—^A^d in a cafe reported by 
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Carter t. Cfokc^ tlic coiirr faid, that a dcda- 
Cro. ijiiz* ration of Ufes ihould be expounded as a 


ao8. 
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Cartb 343. 209. In Cartbcwh rqport of the ca(e 

, of Leigh V. Brace y the court is ftated to 

have faid, that a conveyance by way of 
Ufe had always been cooftrued like a 
will, with refpeiSl to the intention of the 
parties, and was not tied up to the flrici 
forms of conveyances at common 
law. But it is obfervable that although * 
this cafe is more fully reported by Lord 

2 Ld. Rayin. Chief Jufticc Raymond and Salkeld^ and 

3^ilk. 337. ^^^ ^^ ^^P' ^^^A -^^^'- ^68, and 5 Mod. 

266. yet no mention is made of the 

court's having laid down any fuch doc- 
trine. And in the cafe of Makepeace v^ 
Com. Rep. Fletcbery a limitation in a covenant to 
457- (land feife J to the ufe of Ann the daughter 

of the covenantor, and the iflue of her 
body, was determined to pafs no more 
than an eftate for life j although it was 
contended upon the authority of the 
cafe of Lcigb v. Brace ^ as reported by 
CartbeWy that a conveyance by way of 

Ufe 


Ufe (hould be coirilruM like a wiH, and 

tlkersfore that Ann cook an eftate taiL 

• • • . 

. 2 lb* la the cafe of 'Rigden v. Vallier^ 
^here the quedion was, whether in a 
coTenant to ftand feifed, the words, 
equally to be divided, created a tenancy 
ia comtnon. Lord Hardwickt is report- 
ed by Mr, Ve%ej to have exprefled him- 2 Vex. 257. 
ielf in the following manner ; — ** It is / 
" objedled that ^here is no warrant to 
** conftme a deed to Ufes as to the limi- 
^ tations, and words of it in a greater 
" latitude than a conveyance, by way of 
" feoffment, or other conveyance at com- 
** mon law ; and if conflrued in a differ- 
" ent manner would caufe great confu- 
" (ion, which I hold to be true in gene- 
" ral, for the ftatute joining the eftate 
** and the Ufe together, it becomes one 
" entire conveyance, by force of the fta- 
^ tute, and the words are to be conflrued 
^' the fame way, but this is to be taken 
** with fome reilridlion. A^ to the words 
"of limitation in a deed, they are to 
^* be fure, to be conflrued in that maa« 


" ner, 
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** ner^'v/^s. in the fame fetsSt ; bttt where 
*^ they are words .of regulation or modi*^ 
^^ fication of the edate, and not worda 
^ of limitation^ 1 think there is no harm 
^^ in giving them greater latitudein deeds 
on the ftatute of Ufes^ which are troib 
at common law^ than on feofiinentt^ 
*' which are {\xiA conveyances at com« 
" mon law." 

The cafe of Rigden v. VallUr is alfo 

reported by Atkyns^ where Lord Hard^ 

3 Atk. 734. nvicks is dated to have faid, " It wotdd; 

•*be very inconvenient to con ft rue a 
** covenant to ftand feifed, different from 
•' conveyances at common law, but here 
** are words of regulation, or modifica* 
^^ tion ; and I do not fee any harm in 
^^ giving them a reafonable conftrudlion 
" to anfwer the intention." 

I wiif. R. 211. In the cafe of Goodtitlc v. Stokes 

3 4 » • ^ which arofe in the court of King's Bench, 

two years after the cafe of Rigden v. 
Vallierj it was determined, upon the au- 
thority of Lord Hardwkke^ decree in 

the 
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the Uil mentioned cafe, that the words 
equally to be divided, in a deed of Ufes^ 
created a tenantcy in common. 

212. If it fhonld be eftablifhcd that J'^^^^ 
conveyances to Ufes, which are now be- 
come the common afTiirances of the 
realm, were to be conftrued in the fame 
manner as wills, even with refpe(5l only 
to the words of regulation or modification 
of the eftate, fuch a do<5irine would i^ (bme 
degree tend to introduce all that latitude, 
and uncertainty, which now prevail in the 
con(lru(5lion of ceflamentary difpofitions. 
Of this opinion was the late Mr. Booths 
the moft able conveyancer of this cen- 
taxjKji). And his ideas are confirmed 
by a modern determination of the court 
of chancery. 


{a) <^ If deeds of Ufes muft be governed by the 
** fame rules as prevail^ with refpe^l to wills, then 
** a limitation to a man's male defcendants, or men 
*' children, may create an eftate tail; and an abfolute 
^' inheritance may pafs by a limitation, to the Ufe of 
'^ the grantee for ever, which will produce infinite 
*' coofurioA.''^--Cafes and opinions, vol. a* p. 279. 

213. In 
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« 

5^ralroDv. 2 1 3. In a marriage fcttlement, land$ 

- Bro. Rep, werc convcyed to trultces and their heirs, 
^^^' in truft, to permit the huflband and his 

afligns to take the rents and profits for 
ninety-nine years, if he fhould fo long 
live, and after his deceafe, to permit the 
ivife to take the rents and profits for life, 
and after the deceafe of the furvivor of 
them, upon tnift, to permit and fuffer 
all and every the child and children of 
the marriage, to take the rents, ifTues 
and profits, in fuch fhares as the huf- 
band fhould appoint ; and for want of 
appointment, in trufi^ to permit and fuffer 
all a fid every fuch child and children^ to re^ 
ccive and take the rents ^ iffues and profits of 
the fiiid premiffes^ to them and their heirs 
for ever. 

The quellion was, whether the chil- 
dren of the marriage took as joint- 
tenant or tenants in common, the father 
not having made any appointments 

Lord Chancellor Tburlow decreed that 
according to the true conflru6lion of the 

fettlement, 
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fettkment^ the eftatcs cocciprifed thcreiii 
were to be confidered as fettled on th6 
chtldrea of the marriage in joint-te- 
nancy ; fubjedl to the power of appoint- 
ment. On a re-hearing of this caufe 
it was cohtended that the children took 
AS tenants in common, upon the ground 
that deeds deriving their eflPedt from the 
ilatute of Ufes, are to be conftrued ac- 
cording to the intent of the parties, fo asi 
it be not contrary to law, and the cafe 
of Bigden v. Vallier was cited as an au« 
thority in point. 

Lord Chancellor Tburlo^w obferved, 
that the queftion was " whether deeds 
^ to ufes, in the nature of wills, fhould 
** be conllrued fo widely as wills have 
" been. I fhould be forry to give 
^' into this, for I chink no good has been 
•* done by the wide con{lru(flion of 
•• wilts." 

The cafe flood over to amend the 
pleadings. When it came on again, his 
Lordfhip faid, " that whether^ he fcttle- 
^ment was to be confidered as a con- 
veyance 
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^^ veyanCe of a legal eftate, or a d^ed tt> 
^' Uie«^ woiild ma)ce no diffeFence. H« 
^* therefore coatiaued of his former 
" optttion. 

^^^#rtf 214, It is a matter of doubt wbedi«r 

by ihtftatutt % devife uodef the ftatute 32 Hm. 8« can 
^ ^'' operate by means of the ftatute of Ufes. 

The late Mr. Boatb was of opinion that 

it did not. The queflion is folly and 

ably difcxiiTed by Mn Butler y in his notes 

I iDft. 271. to the 15th edition of the Firft InAitufie» 

T- ^o^« >• ^jjQ concludes his obfervations on ihat 

fubje(Sl with the following words* ** But 
*• whether a devife to ufes operates £blely 
^ by the ftatute of wills, or by that 
^ ftatute jointly with the ftatute of Ufes^ 
** is, except in a very few cafefi^ a matter 
^ rather of fpeculation than of Ufe ; aa 
^ it is now fettled, that an imme* 
^^ diate deviie to ufes, without a feiiin 
" to ferve thofe ufes, is good ; and 
"that where the eftate is devifed to 
** one for the benefit of another, the 
" courts execute the ufe in the firft or 

<' fecond 
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** fecorid detifte, as appears to fiiit beft 
•* with the intention of the teftator.'* 

215. Tn cafes of conveyances to ufcs To mfhom tUfe 
under the ftatute, it is laid that the pof- J^^.^'^'^"" 
ibflion of the deeds appertains to the ^Inft6. a. 
feoffees, and not to the ceftut que ufe ; 
becanle the poffeflion of the deeds ori- 
ginally belonged to the feoffee to Ufes, 
in order to enable him to defend the 
dde of the land ; and although the fta- 
tttte of Ufes transfers the legal cftate to 
the ceftut que ufe^ yet it does not transfer 
the deedb ; but this doftrine feems very 
qneftionable, as feoffees to ufes have 
now only a feifin of an inftanty and are 
never called upon to defend the land» 
And it feems reafonable to fuppole that 
where a ftatute transfers the legal feifin 
6f lands from one perfon to another ; 
it fhould alfo transfer the title deeds of 
fttch kiids, as they muft be totally ufelefs 
in tlie hands of a -perfon who has no 
connexion with the eflate. 
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CHAPTER V. 
Of contingent, and refultlng Ufcs* 

Diffirent kinds 2 1 6. HT^ H E manncf in which Ufet 
^r^^^ * -■- limiced to anle immediately^ 

upon the execution of a conveyance to 
Ufcs, are executed by the ftatute 27 Hen. 
8. has been explained in the lad chap- 
ten But Ufes are frequently limited to 
arife, on the happening of fome future 
uncertain event, in which cafe they arc 
called contingent Ufes. Of thefe there 
are four kinds* id, Ufes limited to 
perfons uncertain, or to arife on the hap- 
pening of fome uncertain event, ,to take 
effedt upon the determination of fome 
preceding eftate of. freehold. 2d, Ufes 
limited to arife upon the happening of 
ibme uncertain event, without any pre* 
ceding eflate of freehold, which are 
called fpringing Ufes. 3d, Ufes limited 
ib as to change from one perfon to ano- 
ther, upon the happening of fome fu- 
ture 




[ M9 ] 

ture event, which are called, (hifting or 
ftcondary Ufes. 4th, Ufes arifing upon 
the execution of powers. 

217. -With refped to Ufes limited , Conthg^nt 
upon a preceding freehold eftate, to per- |^'' ^''"'^'^/. 
fona uncertain, or to arife on the hap- ing ejiate. 
pening of fbme uncertain event : If a 
perfon covenants to (land feifed, to the 
ufe of /f . for life, remainder to his firft, Wf gg v. 
and other fons in tail, (J. having no j^f|!^"* 
fon at the time) remainder to B. in tail, 
remainder to the covenantor in fee, a 
ufe immediately arifes out of the feifin 
of the covenantor to >f . for life, and to 
jB. in tail, which are immediately exe- 
cuted by the ftatute, becaufe in this 
cafe there are perfons feifed to a Ufe, a 
€^id que tf/ij and a ufe in ejfe\ but with 
refpeft to the contingent Ufes limited to 
the firft and other fbns oi A. they can- 
not poflibly be executed, becaufe there 
are no ctfiuis que ufe in ejje. The mo- 
ment ji. has a fon, a ufe, in tail arifes 
to him, out of the feifin of the covenan- 
tor, who has the reverfion in fee, of the 

L 3 l^al 
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legal eftate in him, and the ftitute 
cures tUt legal eftate to foch firft £6n^ 
who becomes tenant in tail in remain* 
der of the legal eftate, expedient on the 
determination of A.h life eftate. 


CcHtmgtmi ujis 
rftbefamc 
hind r at fed by 
tranfmutaiion 


21 8. When the conveyance operates 
by tranfmutation of pofl^lTioo, as in the 
cafe of a fine, recovery or releale to Ules^ 
other principles have been adopted, to 
fupport contingent Ufes, limited to 
arife on the determination of a preced- 
ing eftate of freehold. Thu^ if lands 
are conveyed to truftees and their heirsy 
by fine, recovery or releaie, and it is de- 
clared, that they ftiall ftand iei&d to the 
nfe of A^ for life, remainder to his firft 
and other fons in tail, {A. having no 
fons at the time) remainder to B^ ia 
fee ; in this cafe the ufe for life limited 
to A.^ and the ufe in remainder lioiitcd 
t« B. are immediately executed by the 
ftatute, and converted into legal eftates; 
becaufe there are perfons feifed to a ufe, 
a ccjiui que ufcy and a nfe in ejfc. But 
with relpe<5i to the contingent Uies U- 
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iDoitcd to the firft and other fon of A. 
tliey eannot poffibly be executed, be- 
canie there is no cefhn que ufe in tffh. 
Whenever A. has a fan, then there is a 
ti^id que mfe in effe^ a ufe therefore vefts 
in filch (on in tail, and the ftatute trans« 
ibrs the legad efiate to that Ufe. But as 
no Ufe can be executed by the ftatute, 
unlefs there is (bme perfon feifed to 
fuch ufe, it was much doubted in Cbud^ 
Je^^B cafe, inrhich waa the firfl that ever i Rep. 1 20. 
aroie upon diis point, who it was that 
was feifed to the ufe of the firft fbn of 
A. at the time of his birth. Some of 
die judges held that the firft feifin of 
the feoflFees was fiiffident to feed all the 
future and contingent Ufes, which were 
in abeyance until the contingency hap- 
pened, on which tSiey were to ariie, and 
therefore that diey were extinguifhable 
by the alienation of the tenant for life. 
But the majority of the judges were of 
opinion, that tmtil Ufes are executed, 
they remain as they were before the 
ftatute, and that upon a conveyance to 
Ufes, there is no adual feifin left in the 

L 4 feoffees, 


[ 15* 3 

feoffees, but that as to all Ufes im ^, 

aqd which veft immediately, the £rififa 

Rep. I ^9. ^* prefenUy traasfeircd to the r^iri que 

b. 117' «• 1^; aad as to the contingent Ufes there 

* " *^* ' is no prefent feifin ejcifting any wherCi 

But as the ftatute of Ufes transfers the 
poflellioQ, in the fame manner aiid to 
the fame extent, as the Ufes are limited^ 
there remains a poffibility of a feifin in 
the feoffees or releafees, or as Dy^r ex- 
P/er 349. b. preffes it^-^adbuc remanet quadamfcintiUa 

juris y et tituU quafi medium quid^ intO^ utrof- 
que fiatusyfcilicet ill^ pojjibilitas futuri Vfiu 
fmergentisy et Jic inter ejfe et titulus^ et ncn 
tantum nuda au^oritas^ feu pote/las rema^ 
net. — This poiFibility of entry or fcintilla 
Jurisj was deemed fufilcient to fupport 
the contingent Ufes, when they came 
in ejfe^ and takes eflfcdl when thefc con- 
tingencies happen, on which the Ufes 
are limited to arife, fo as then to give to 
the feoffees, a fvficient feifin to ferve 
thofe Ufes, that they may be executed 
t)y the flatute. 

?I9. The 
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ft 1 9* The abfolute neceflity of fupb- 
ipofing fome perfon to be ieifed to a Ufe, 
before it can be executed by the (latute, 
was the reafon for adopting the dodrine 
of a poffibility of entry or Jcinttlla juris 
in the releafees. The f ramers of the fla- 
mte of Ufes do not feem to have bad 
coQtiQgent ufes in' contemplation, whei) 
they , penned the adl, otherwife they 
would probably have inferted fomc 
claufe refpedling them ; and when a cafe 
of contingent ufes arofe, they found 
themfelves under an abfolute neceflity 
of recurring to this fidlion, in order to . 
fupport contiitgent Ufes. For if 
the judges had not adopted this doc- 
trine, they muft have allowed the 
ieiiin of the laft cejiui que ufe^ to 
have been fufficient to fupport a 
contingent ufe, w^hen it came in ejfe^ 
v^rhich would be raifing an Ufe upon an 
Ufe J or el{e they mufl have determined^ 
that the land fhould remain for ever 
liable to the Ufes, to which it was con- 
veyed, into whofe hands foever it might 
come ; which would be a bar to the fret 

alienation 


ieJsftr^ed. 


i 'M 1 

dienadoQ of propeityi and miglM: tbod 
,to create & {)erpetiiity« 

Hvwtmiiin^ 220. With tefpcdl to Ac matmcr ifa 

gentuftsraifid whicH coatingciit Ufcs Kmitcd, XXpOtk 

miitboui tranf- -■ * • . ^ •• ^ 

mmitimff toB dctenQiAatioti cf a preceratig eftace 
^^Simr ^^ freehold, may be defbo^ed, a dilliilc- 

tioo maft be made between thofe Ufis 
which are raifed upon conveyances ope- 
rating without tranfmutation of ipoSEsf- 
fion, and thofe which are raiied by fhch 
a tranfmutation. 

As to the fir ft, we have feen that 
where contingent Ules are created by a 
covenant to (land feifed, or bargain and 
fale, the feifin of the covenantor or bar- 
gainor fupports or feeds the contingent 
ufe, when it comes in ejfe. And if in 
a cafe of this kind, the covenantor or 
bargainor conveys away his «ftate, be- 
fore the event happens on which the 
contingent ufe is limited to arife, with- 
out coniideration^ or with notice of the 
Ufes^ fuch a conveyance will not deftroy 
the contingent ufes, becaufe ic will not 

devefl 
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clevell die feifin out of which they are 
to arife ; for the gra&cee of the reTerfion 
will come in, in privity of eflace, and 
will therefore take the land fubje<5l to 
the Ufes. Bat if the covenantor or bar« 
gainor makes a feoffment of the land^ 
with livery q£ feifin, before the contin* 
geat Ufes ariie, they will be deftroyed, 
because the feifin out of which they are 
to arife, will be thereby dcvefted. 

22 f« Sir Edward Coke covenanted to wegg «. 
(hmd ieifed of certain lands, to the ufe ^'I'V,'* . . 

. a RoIL Abr. 

of himlelf for life, remainder to the 769. 
ufe of his wife for life, remainder 5. c. b^^the 
to the ufe of his daughter for life^ name of 
remainder to the ufe of the firft and viiien.* 
other fons of his daughter in tail ma1e9 
Trith the reverfion in fee to him- 
ielf. Some time after this fettlement 
was made. Sit Edward Cde^ by deed, 
Mciting the iettiemenc, granted his re^^ 
verfioa in fee to a ftranger, without con^ 
fideration ; and fbon after he made a 
feo£fmeac of the lands, with livery of 
&ifin« After the death of Sir Edward 

CokCy 


Cvif^ his wife entered and died feifed 
having iurvived the daughter. A quef- 
tion arofe, whether the contingent Ufe 
which was limited to the firft fon of 
the daughter, was deftroyed or no? 
by Sir Edward Cokes grant or feoff- 
ments 

After great confideration it was re- 
folved, that the grant of the reverfion 
did not deftroy the contingent Ufe, for 
as it was made without confideratioD, 
and the Ufes of the fettlement were re* 
cited in it, there was both privity of 
eftate, and confidence in the perfbn, fb 
that the grantee of the reverfion ftood 
feifed to the former Ufes. 

As to the feoffment, it was agreed 
that it devefled the eftate, and feifin of 
the grantee of the reverfion, together 
with the eflates of the wife and daugh- 
ter ; but when the wife entered after the 
death of Sir Edward Cokc^ fhe thereby 
reinflated all the devefled eflates, and 
among the refl, the eflate and feifin of 

the 
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the grantee of - the reverfion, which was 
the eftatc aad feifin, that was to lerve 
the contingent Ufes. If the feoffment 
had been made before the grant of the 
reverfion, the contingent Ufes would 
have been totally deftroyed, for the only 
ieifin that could fupport them, was that 
of Sir Edward'Coke^, which he had al- 
ready conveyed by his grant to another 
perfon. by which means he debarred 
himfclf, from the power qf deftroying 
the contingent Ufes. But if he hSd hot • 
departed with that feifin, until lic^^had 
made the feoffment, then the coritingfent 
Ufes, muft halve been totally deflWycd', 
as no entry by his wife or daughter 
fcotild have' reveifted the original fei- 
fin, of Sir Edward Cokcy nor could he 
himielf have entered againfl his own 
feoffment. - V 

Sir Edward Coke was compelled to 
make this fettlement by an order of the Cart R. 202, 
council, but that he might have the ^»*bUfc« 
power of prefcrving or defeating the 

contingent 
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contingent Uies^ he made this grant and 
feofl&ucnty with an intention, in cale he 
choie to preienre the contingent Ufes, 
to deftroy the feoffinent and produce 
the grant ; but if he thought proper to 
defeat the contingent Uies, then to de« 
itro}r the grant, and produce the fe(^ 
ment, but death prevented him from 
carrying thi$ ingenious fcheme into exe« 
cution. 

Homamtin* 222. With refpe6l to the manner in 

^'r«i^v/A. which contingent Ufes, railed by tranf^ 
'^ ^fff' mutation of polleifion, may be deftroyed^ 
iejin^. we have feen, that in cafes wh^re the 

eftate is transferred to feoffees or re«r 
leafees, the contingent Ufes limited upoQ 
iuch conveyances, are fupported by the 
do£lrihe of a poffibility of entry oxfcin-^ 
tilla juris^ exifting in the feo£fces or re- 
leafees to Ufes. But this pof&bility of 
entry or fdntilla juris muft continue ijn- 
difturbed, until the event happ^ns^ <mb 
which the contingent Ufe is to anf^; fof 
if the preceding eftates are devefted, be* 
fore the event happens, then the poffi- 
bility 
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bifity di entry or JmOiUa juris^ of the 
leofiaes or relea£bes to uies is deftroyed, 
M V9c\\ as the odier eflates ; and there 
being no feiiin to the contingent Ufet 
when the erent happens^ on which it 
It iimited, it can never arife^ unlefs fiich 
poffibilftty of entry or f cintiUa juris ^ is re* 
veiled. 

223. It follows from this dodlrine that 
where particular eftates limited by way 
of Ufe, are devefted and turned to a 
right, all fubfequent ccmtingent ufes are 
thereby deilroyed, unlefs ibme of the 
peribns intitled to the preceding parti- 
cular eftates, or the fcofiecs to Ufes, or 
their heirs, make an actual entry, in 
order to reveft the particular eftates, for 
otherwife the poflibility of entry or 
fcintiUa juris of the feoffees to Ufes, be- 
ing devefted, no feifin will exift to the 
contingent Ufe, when it arifes, and con- 
fequently the ftatute cannot transfer the 
pofieflion. 

224. Sir 
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Chodieigh's 224. ^ Richard CbuHeigb enfcoffiMi 

1 R^. 1 20. ieveral perions of his eftate to the x%£t of 

op • 70- ^ijg feoflPees and their heirs, daring the 

life of CbriJlopbtrCbudUigb^ his eldeft foa 
(who had killed a gentleman and fled to 
France) remainder to the ufe of tiie firil 
and other fon of his eldeft fon in tail. 

Before the eldeft foft had a child bom^ 
the feoffees enfeoffed him of the lands 
iu.queftion, in fee-fimple. It was de- 
termined by a majority of the judges la 
the Exchequer Chamber, that this feoflw 
ment devjeftcd all the fubfequent eftates^ 
and dcftroyed the, r contingent ufes^ 
limited to the firft and other fbns of 
Cbrijlopljcr Cbudletgh \ for although it 
was made without any confideration, 
and to a perfon who l^ad notice c^the 
Ulcs ; yet as the feoffees gained by this 
feoffment a new eftate by wrong, which 
they transferred to Chrijlopber CbudUigb^ 
the privity of eftate was thereby de- 
ftroyed, and their feifin devefted, fo that 
there was no perfon feifed to the con- 
tingent ufe when it arofe. 

I 225. A 
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ztS^ A man made a feo6fiaticnt in fee, Anon.»Leon. 
to the u& of himfclf for life, and after* 253! 4 Lfo». 
wards to the ufe of his firft fon and his *33- 
hdrt. The father and the fcoflfees be- 
fore iffue bora, for money enfeoffed, 
y. S. and hi« heirs of the lands, who had 
no notice of the former Ufe. No judg- 
ment was given in this cafe, but the ma- 
jority of the judges appear to have been 
of opinion, that the ufe limited to the 
firft fon was deftroyed ; for without an 
entry by the feoffees, it could not arife, 
and was therefore gone by their livery. 

326. One of the principal objeds of 
the judges, in Cbudlcigb^ cafe, was, to 
conftrue contingent ufes, limited upon a 
preceding eftate of freehold, according 
to the fame rules, and to make them 
Uable to be deftroyed in the fame man- 
ner 9S contingent remainders, limited 
by common law conveyances. And 
they io far fucceeded, that the only dif- 
ference between a contingent remainder 
and a contingent Ufe, limited upon a 
preceding eftate qf freehold is, that a 
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right of entry alone is fufficieiit to fop- 
port a contingent remainder, whereas^ 
if a contingent Ufe be fufpended, there 
muft be an a<5lual entry by ibme perfba 
having a preceding eftate, or by the 
£coffees, or releafees to Ufes in order to 
revefl the poffibility of entry oxfcmtiUa 
juris of the feofiees or releafees to Ufes. 

4th EHit. p. This dodlrine has been queftioned by 
435f 4+*- ^^ ij^fg ^j. Pearne^ in his Eflay on Con- 
tingent Remainders : but however juft 
his obfervations may appear, yet as the 
Bieeoti;. authority of the preceding cafes has 
Smith, Cro. never been contradi<i>cd, the law muft 
S. p. be taken as it is here flated. 

Offprin^in^ ^^7- SooQ after the ftatute of Ufes, 
ondfiijung j^j^^ zvtvi fo late as % i £//js. it was laid 

down by Popham Chief Juftice, in Chud- 
I Rrp. 130. leigb\ cafe, that no limitation of a Ufe, 
I qS.^a! ^ which wascontrary to the rules, eftablifh- 

ed by the common law, refpe<51:ing the li* 
mitations ot legal eftates, fhould be exe- 
cuted by the ftatute; for otherwife all 

the mifchiefs intended to be remedied 
I by 
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l>y the a6!, wmild be continued, df 
greater introduced. But this idea was 
fbon departed from, and advantage was 
taken of an expreflion in the flatute of 
Ufes, in order to fupport feveral of thofe 
limitatioiis, which had been allowed by 
the court of chancery, in declarations 
of Ufes, when they were diftincfl from 
the legal eftate. 

• 

228. The ftatitte df Ufes enadls that 
the eftate of the feoffee to Ufes, fhall be 
in the ce/iuis que ufe^ " after fuch quality^ 
"fhannei, form and condition, as they ■ 
•* had before in or to theUfe, confidence 
"ortruft that was in them." Now the 
court of chancery having permitted a 
limitation of a Ufe for life, or in tail, 
to arilc in fiituro^ without any preced- 
ing eftate limited to fupport it; and 
alfo a ufe to change from one perfon 
to another, by matter ex poji faSo^ 
though the fir ft Ufe were limited in 
fee; the courts of law in proccfs of time 
admitted of limitations of this kind, in 
conveyances to Ufes, and determined* 
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tksLt in fuch ca&8, th^ ftatute woidd 
traosfer the poiSeiHoa to the cefiui que $^ 
in the fame quality, foro^aAd coaditM% 
a8 he had the Uie. 

SpriftgiMg 229. With reijpedt to Ufes limited 

to ariie infuturo^ without any preceding 
eftate limited to fuf^ort thexn« wliich 
are ufually called Springing Uies» the 
fir ft cafe in which a limitation of this 
kind was allowed, appears to have been 
determined in i o EUz. and is thua res 
ported by Dyer. 

Mutton's y. M. being felled of certain landjif 

274! b.^Moo. i^ f^c, levied a fine thereof, and by in«» 
9^- denture, declared the Ufe of it to be to 

himfelf and fuch wife, and wives as the 
faid J. M. ihould happen afterwards 
to marry, by whatever names ihe or 
they might be called^ for and during 
their natural lives, and the life of the 
iurvivor of them, vnth divers remain^ 
ders over. Afterwards the faid y.^ A£ took 
to wife one A. and then died. Whe- 
ther (he fhould take any thing by the 

faid 
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fold Indenture, and fine, or not, was the 
qnedion. And by the opinion of Wray 
and M^i7^/ Serjeants, and Plowden and 
Onjlowe^ {he did ; and thereto they fub^ 
icribed their names. 

230* The next caie that arofe on this 
point was in 37 and 38 Elis&. And is 
thus reported by Croke. 

A perfon made a feoffment, and it was vroodWffv. 
declared by indenture, that it fliould be cJ^'^u^ 
to the Ufe of himfelf and^. his wife, 439. 
that ihould be, after their marriage, and 
of the heirs of their bodies ; and he took 
jd. to wife. — ^Whether fhe fhould take 
by the limitation of this Ufe, was the 
queflion. Cbi^< Attorney General, con- 
tended that ihe fhould not, for prefently 
by this feoffment, the fee was in the 
. hufband, by the poffeffion executed to 
the Ufe, which he had before the mar- 
riage, which could not, after the mar- 
riage be divided, and made an eftate tail 
in him, for he had the fee in him until 
the marriage, for it might have been 
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that the marriage had never taken effed^ 
and that would have confounded the 
other Ufe ; and Ufes infuturo could not 
rife upon fuch future adls, for then aa 
Ufe would rife out of an Ufe. But all 
the Juflices held, that although he be 
ieifed in fee, in the mean time, as in 
truth he was, yet by the marriage the 
Vide Brent's new \Jk (hould arife and yeft, if there 

were no a<5l in the mean time to deftroy 
that future Ufe. 


cafe, infra. 


Salk. 675. 231. It is faid by Lord Chief Jufticc 

r! t °Hoi?' ^^^'' ^^^^ ^ feoffment to the Ufe of A. 

73*-' and his heirs, to commence four years 

from thence, wjs good as a fpringing 
Ufe, and that the whole eftate remained 
to the feoffor, in the mean time. 

n'^fthgot' ^3^- With refpe(5t to Ufes limited {o 

fecondafjU/es. j^g ^q chaugc by matter ex poji faSo^ 

which are ufually called fhifting or fe- 
condary Ufcs, the following is the firft 
cafe in which the validity of a limitation 
pf this kind was difcufled,— 

A man 




$: 


6. 
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A man made a feoffment in fee to the ^Z"^- ^^; "'• 
ufe of W. and his heirs, until jd. paid pi. 30. 6 EdI 
40/. to W. and then to the ufe of -^^. and 
his heirs; A. paid the 40/. Some of the 
judges faid, that \^ j1. entered he would 
become ipfofaSio feifed in fee, for W^ be- 
ing feifedin fee, by the flatute of Ufes, 
A. wouLi be able to devtrft that fee and 
transfer it to himfelf, upon performance 
of the condition. Others were ofopini* 
on, that the payment of the money, and 
the entry of A. had no eflFedl, without 
an entry by the feoffees ; and then ^i/^i- 
cunque via data^ the entry would be 
good, and A. would become feifed ac- 
cording to the terms of the deed. To 
this it was added, that a Ufe might 
change from one perfon to another, by 
fbme acl or circumftance ex poji foBoj 
as well iince as before the flatute. 

• 

Z33. It is obfervable, that this cafe 
was prior to that of Cbudkigb^ £0 that 
the dodlrine of a poffibility of entry, 
or fcintilla juris y wais not then eflablifhed. 
Bat fince CbudUigb\ cafe it is fettled, 
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chat all contingent ufes mufl; ariie out 
of the feifin of the coYaEiantoi^a^ fec^ea 
or releafees to ufes, and not out of the 
feifin of any prior ce/tm que ufc. Thus 
it is laid down by four of the judges in 
I Rep. 1 57. t. Cbudleigb\ cafe, that \i A. enfeoflF B. in 

fee to the ufe of C. and his heirs, with a 
provifb that \iD. pay C. 100/. that C 
and his heirs ihall Hand feifed to the 
ufe of D. and his heirs, this is utterly 
void; for the future ufe ought to be 
raifed out of the eftate of the feo6Fee, 
and not out of the eftate of the cefttn q»e 
uft. 

EiriofKent 234. A levied a fine of the manors of 
CroS? D. and 5. and declared the ufes by 
35^* deed, as to the manor of Z). to the ufe 

of B. and his heirs, and as to the manor 
of 5. to the ufe of his wife, remainder 
to the ufe of his heirs until B. or hia 
heirs were evidled, by the wife of Ai. of 
the manor of Z). and after fuch evidion 
to the ufe of B. and his heirs. It was 
agreed that this was acontingent ufe in the 

manor 
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manor of S. £o that a ufe would arife to 
£. whenever an eviiSion happened. 

235. Every modern marriage fettle- Mr. Booth's 
ment contains a variety of fprinKiner opinion at 

/ *^ , the end of 

and uufting ufes. Thus where the Shcp.Touch. 
intended hufband, in confideration of 
the marriage and portion, conveys his . 
eftate to truftees and their heirs, to the 
ufe of himfelf and his heirs, until the 
marriage is folemnized, and from the 
folemnization thereof, to the ufe of him- 
felf for life, remainder to his wife for 
life, remainder to tniftees to preferve 
contingent remainders, remainder to his 
fir ft Ton, and the heirs male of the body of 
fuch fon, remainder to all the other fons 
fcverally and fucceffively, in the fame 
manner, remainder to all the daughters 
of the marriage, in tail, as tenants in 
common, ^c. in this cafe the intended 
hufband is feiied in fee until the mar- 
riage, on that event, his eftate in fee 
ceales, and a new ufe fprings up to him, 
for life only, with feveral contingent 
uies. On the birth of a fon, that fon 

becomes 
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becomes tenant in tail in remainder, and 
on the birth of every 'Other fon, a ufc 
in tail fprings up to him ; on the birth 
of a daughter, a ufe in tail in remainder 
vefts in her, on the birth of another 
daughter, the laft remainder in tail 
opens, and both daughters become in- 
titled to a tehantcy in common in tail 
in remainder. 

Idem. Infettlements made on the younger fbns 

of noble families, there are provifoes fre- 
quently inferted, that if the family eftate 
and title defcends to the younger fon, 
the edate limited to him {hall ceaie, as 
if he were dead without iffue, and the 
eftate fhall go over to the perfon next in 
remainder, which is a fhifting or fecon- 
dary ufe [a). 

Hoiv rfr}r-:vo Z'^b. With refpccfl to the manner in 
ufef'ml'le ^^^^^ fpriuging and Ihifting Ufes may 

(tf) The nature. of thcfe provifoes, and the man- 
ner in which they are now framed are fully and abl/ 
explained by Mr. Buikr^ in his note to iCoLit' 

be 
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ft 

be deftroyed, as there muft bb a feifia 
to every contingent Ufe, when it arifes, 
or a poffibility of entry, ov feintilla juris 
in the feoffees or releafees to Ufes, it 
follows, that if fuch feifin or pof&bility 
of entry is devefted before the event 
happens, on which the fpringing or fhift- 
ing Utz is to arife, it will be defboyed* 

237. If therefore a perfbn in confidera- 
tion of an intended marriage, covenants 
to (land feifcd, or conveys his eftate to 
truftees, to the ufe of himfelf and his 
intended wife for life, remainder to the 
firft and other fons of the marriage in 
tail; and before the folemnization of 
the marriage he makes a feoBFment in 
fee, or a leafe for life, upon a valuable 
confideration, to a perfon who has no 
notice of the fettlement, the ufes Hmited 
to arife upon the marriage will be de- 
ftroyed ; becaufe the feifin out of which 
they were to be derived, was devefted 
by the feoffment, or leafe for life. 

338. A 


Foph. 76. 
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Brent's cafe, 21 8. A peHoQ made a feofiment, t© 

a Leon. '4« - ^ , . 

Dyer 339. b. the ufc ot D. his Wife fof facr Kfe, and 

in cafe the feoffor flio^d furvive his 
laid wife^ then to the ufe of him and 
foch pcrfbn as he (hould happen to mar* 
ty, for their lives, remainder to a flran« 
ger in fee. The peribn in remainder, 
together with the feofices, by the con* 
fent of the feoffor, made a feoffment rf 
the lands to new feoffees, and to other 
nfes, and the feoffor levied a fine to the 
new Ufcs. D. the wife of the feoffior 
died, and afterwards he married a fe- 
cond wife and died. The fecond wife 
entered, claiming under the firft feoff- 
ment. Mounfon and Harper were of 
opinion, that her entry was lawful, but 
Manhood and Dyer contended, that the 
contingent Ufe lifnited to her by the 
firft feoffment, was deftroyed by the 
fecond feoffinent and fine ; becaufe the 
feiiin of the firft feoffees was thereby de^ 
vefted« 


GHb. Ufcs. 239. Where future Ufes are limited, and 
^ * the jfreehold is not conveyed away, but 

only 
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only a term for years created, or a rent 
gpranted, the future Ufes will not be de« 
ftroyed^ becaufe the feifin out of which 
they are to ariie it not deyeflsed : but 
iUcb .leaie or rent will bind the future 
Ufes, 

840. Sir John RuJJell covenanted by wood t. 
indenture, in coniideration of a mar- ^"8°^|? 
ciage to be had between him and Lady 764. 854. 
ftu/felly to (land feifed to the ufe of him- 
self and his heirs, until the marriage, 
vid after to the nfe of himfelf and Lady 
Rujfelly and the heirs of his body, with 
femainders over* After the execution 
of this deed, but before the marriage. 
Sir John Rujfell made a leafe of the lands 
for thirty-one years, to commence from 
the determination of a former term. 
The marriage took eiFedl, and upon the 
death of Sir John Rujfill^ his widow en- 
tered. The quejdion was, whether her 
entry was lawful or not ? 

Tanjkld — ^** The point is double : ift. 
•• Whether the leafe {hall deftroy the fu- 

" ture 
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** tore Ufe ? idly, If it £hall not deftrcff 
*^ it. Whether it (hall not bind the fu- 
" ture Ufe ? For it ought to arife out of 
•* the eftatc \irhich the covenantor had 
^ at the time of the coveaant, whi^Ii 
eftatfi ought to continue without al-^ 
teration, till the time that the Uic 
•• fliall arife, which is not here, for this 
" is a term in reveriion. To the fe* 
*• cond, this leafe, made upon good con- 
** fideration, before the Ufe did arife, 
** Ihall bind it, for the ufe fhall not 
" othcrwife be executed, than if it had 
•* been at the common law. And a leafe 
•* made boni Jide to one who had not 
"notice thereof, fhall bind it/* 

Popbam — " The flatute executes Ufesf 
*' only in ejfe^ and not any contingent 
** Ufes, until they happen in ejfe 5 
*' then this Ufe was merely void until 
" marri;ige, for tlicre was not any new 
" eftate in him ; and if he, after that 
" covenant, had made a feoffment, or a 
*^ gift in tail to one who had not any 
" notice thereof, it would queftionlefS 

" never 
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"never have arifen. And as at the 
" coiTMnon law feoffees might deftroy 
*• Vies in ejfe^ fo now may he out of 
*• whoie ellate a future ufe is to be raiC- 
" cd ; for the freehold is deflroyed, out 
" of which it fhould arife. And whe- 
<* ther the leafe for years fhould altoge- 
ther deftroy the arifing thereof, is not 
in this cafe material ; but clearly, it 
Ihall bind the contingent ufe : and fo 
" refolved in Strangewickc% cafe. And 
** at the common ' law it is clear, that 
** the cejhn que ufe fhall not avoid fuch a 
** leafe made by the feoffees upon a good 
^ confideration, no more than a contln- 
" gent ufe at this day." 

■ Fenner agreed, " that if a freehold 
" be conveyed to one upon confidera- 
" tion, the future ufe fhall not arife ; 
** for there is not any perfon feifed to 
*^ that ufe when it Ihould arife. But 
•* this leafe will ndt deftroy nor hinder 
^* it ; for the fame freehol4 remains, and 
" the Ufe is annexed to the leafe, 

"and 
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^ and therefore the \ea& fliaH not ^ikC- 
** tutb nor bind it*" 

Cl€ncb agreed with him for this laft 
reafon ; but it was adjourned* 

Cro. Eliz. The cafe was again argued in 43 8c 44 

^^^' Eliz. and Gawdy^ Popbam^ and Clench 

held, that the leafe made (whereout the 
ufe did arife) was good, and (hould bind 
the future ufe, as a leafe by feoffees 
made upon good coniideration, ihall bind 
cefiui que ufe at the common law. But 
it {hall not deflroy the whole future ufe, 
but fhall (land for the freehold, becaufe 
the feifin is not changed. And Popbam 
faid, that he had conferred with divers 
of the other juftices, at Serjeanfs^ 
Inn^ who agreed in this opinion* But 
Fenner^ e contra^ Becaufe the leafe did 
not diduxb the freehold : when the ufe i» 
executed^ this fhallrclate to thelimitation, 
and fhall bind all mean ads, and there«» 
fore fhall not bind the feme as to hes 
jointure j wherefore it was adjourned. 

241. Sir 
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441. Sir Henry Winjlon coyenanted by 1^"'^ 
jndenture in confideration of natural Cro. jac* 
love and affedlion to William Winjlon 
his elded Ton, to (land feifed, co the u{e 
of his faid Ton for life, remainder to fuch 
wife as he fliould marry, for life, re- 
mainder over. Afterwards the faid 
William Winjlon^ being unthrifty and in 
Glouceftcr ]^\\y Sir Henry Winjlon to dif- 
turb the rifing of the Ufe to the woman 
whom he fhould marry, made a leafe of 
the land for 1 000 years to his younger 
ion* William Winjlon married the jailor's 
daughter, and died without iiTue : and 
the queflion was, whether this leafe was 
good againft his widow« 

Croke reports the court to have been 
of opinion, that the leafe fhould not 
bind the eftate of the wife, becaufe there 
was a good eflate, by the firft limitation^ 
which if not deflroyed, could not be 
charged nor incumbered, after it was 
raifed ; for it had relation to the firft 
covenant, and none had interefl tr> 
charge it. And that die leafe fhould 
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not deftroy It^ but mufl be conftrued 
to arife out of the reyer£ioo« which Sii 
H. Winfiott had I and might lawfViIIj 
charge. 

Noy R. III. Noy who has reported this cafe by Ac 
Gijb. Ufc. ^^^^ ^f ^^ ^ Winton, lays the court 

thought the leafe for years, did not hin- 
der the raifing of the contingent \Jit\ 
but that the leaie in this cafe took efied 
zk z, future intereft, out of the fee, that 
wa3 in the covenantor, after the efhte 
determined. And at the worft the wife 
fhould have the reveriion and rent, dur- 
ing her Kfe. 

VfesmrJjing 242. By the rulcs of the commpn 

um rfp^mrs. Uw, uo rcflriiflion or qualification could 

be annexed to ^ conveyance of lands, 

except a condition. 

iinft 21 a ^^ coofequence of this principle, a 
Gi^b. Ufci, fine or feoflPment with a power of revo- 
cation a^pnexed to it, was void at com- 
mon law \ becaufe the fine or feofiinent 
transferred the whole property and right 
I of 
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cf' difpcfal to the cognizee or feoffee^ 
and therefore the power of revocation 
xiras repugnant to the force of the pre- 
ceding words. And the admiffion of 
•fuch a claufe, would have introduced 
a double power, vetted in dLBPerent per- 
fbns over the fame thing, which Wa9 
contrary to the principles of the com- 
mon law# 

2/^,J4 We have however fcen diat be- Ante f. 42. 
fore the ftatute of Ufea, if a feoffment 
was mad^ to Ufes, the feoffor might 
referve a power, cither to himfelf or to 
fome other pcrfon, to revoke the limita- 
tion of' the Ufes declared on the feoff- 
ment, and to appoint the feoffees to 
ftand feifed to other Ufes. For the 
principle on which Ufes were originally 
founded, being, that the feoffee to Vks 
was bound in confcience, to purfue the! 
direftions of the feoffor, this obligation 
was equally bindings whether the agree- 
ment wa«, that the feoffee Ibould re-» 
ceive the rents and profits himfelf, oi* 
fome ftranger, or whether they were 

N a to 
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to be paid in fuch manner as the feoffor 
or any other perfbn, to whom he del&- 
gated his power, fhould at any future 
time appoint. 

244. The ftatute of Ufes vefts the 
legal eftate in the cefiui que ufi^ in tbt 

fame manner as be bad tbe Ufe^ from which 
the courts concluded that in all convey* 

I loft, tr a. ^°^^^ ^^ Ufes^ a power might be refervcd 

of revoking a former limitation of a 

Ufe, and appointing a new Ufe to fome 

Bocjth^s Op. o^her perfon, Mr, Bootb has therefore 

Shep. Touch, yery properly clalTed eliates arifing upoa 

the execution of powers, under the 
head of contingent Ufes* And as powers 
of this kind were foon found to be much 
more convenient than conditions, they 
were generally introduced into all family 
iettlcments. 

245. Thus, if a perfon conveys his 
eftate to truflees, by leafe and releafe, 
fine or recovery, to the Ufe of him(elf 
for life, remainder to his firft and other 

ions in tail, and infercs a provifo that 

• 
ic 
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it *£hall be lawful for him, at any future 
time to revoke thefe Ufes, and to declare ' 
new ones, and that immediately upon 
iuch revocation, and new declaration, 
tlie truftees fhall ftand feifed of the lands 
to the ufc of fuch perfons as the fettlor 
fhall appoint ; this is a power of revo- 
cation and appointnient ; and as foon as 
it is executed, the Ufes originally limited 
ceafe, and a new Ufe immediately arifes 
out of the feifin or fclntilla juris ^ of the 
releafees, Effr. to the perfon named in the 
appointment, for fuch eftate as is given 
him by the appointment, and the ftatute 
transfers the legal eftate to fuch appoin- 
tee, who by that means acquires the ac- 
tual feifin and poffefllon. 

246. If a perfon limits his eftate to iinii. 2i6.b. 
fuch Ufes, as he fliall appoint, and in . 
the mean time, and until fuch appoint- 
ment, to the Ufe of himfelf and his heirs 
the fettlor has a qualified and determin* 
able fee, until by an . exercife of the 
power of appointment, an Ufe vefts in 
the perfon to whom it is appointed, or 
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till, by the dea^ of the fettlofp vich<mt: 
exercidng his power, the exercife of it 
becomes impoillble. If the fettlor makes 
an appointment, a new Vk fprings up, 
and veils in the appointee ; the fee onr 
ginally limited to tbe fettlor ceafes^ and 
the Ufes appointed under the power 
take efiedt in the fame manner, as if they 
bad been inferred in the original deed^ 
in the place of the power. 

247* It follows from the/e principles 
that an appointment operates under the 
ilatute of Ufes, not as a conveyance of 
the land, but as a fubftitution of a new 
Ufe, in the place of a fonner one. 

mtbinn^hat ^48- Whcu it was eftabliflied that 
timecontin- Springing and ftiifting Ufes, might be 
5. created, to arife upon or after a limita- 

tion in fee, it became neceflary to af- 
certain the time when fuch Ufes fliould 
become vefted ; for otherwife fpringing 
and ftiifting Ufes, might be limited on 
fuch remote coiltingencies, as to create 
perpetuities, or unalienable eftates^ which 

our 
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our laws, have at all times been particu^ 
larly careful to prevent. 

349. It is therefore now fully efta-* 
bli{hed, that if an eftate in fee-fimplc id 
fir ft iimited^ the event on which the 
fpringing or fliifting Ufe is to arife^ muil 
in its original limitation be fuch^ that 
it mud either take place, or become in* 
capable of taking place, within the 
fpace of one or more life or lives in 
being, and twenty^one years, and a few 
months* 

150. Thus if there be a limitation to 
A. and his heirs in fee-iimple, a provifb 
limiting the eftate to B^ if d^ dies with* 
out leaving iflue, living at his deceafe | 
or if A^ and B. both die without iilue 
living at the deceafe of the furvivor of 
them ; or if A. has no child whQ attains 
the age of twenty* one; or if neither A^ 
nor B. have a child who attains the age 
of twenty-one, is a good provifo; fot 
cash of thefe events is fuch, that it 
either muft happen, or become incapable 

N4 of 
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of happeoing within the period above* 
mentioaed. But for the fame reafba 
fuch an executory provifo would be bad, 
if limited to take cffed after an indefi- 
nite failure of iffue, of C. a ftranger, as 
that event might not either happen, or 
become incapable of- happening, till 
long after the period of which we are 
fpeaking. 

351. It is otherwife with rcfpetfl to 
contingent Ufes, which are limited upon, 
or after, an eftate-tail ; thefe may be li- 
mited to take effc>ft, at an indefinite 
period of time, without any regard to 
the rule above ftated ; hence, though as 
we have juft obferved, if an eftace is li- 
mited to ji. in fee-fimple with a provifo 
that it {hall go over to B. if C. a flranger 
dies without iffue, the provifo is void, as 
the event of Cs dying without iffne 
may not take place, till long after the 
expiration of the period in quefiion. 
Yet if an eflate is limited to A. in tail or 
to A. for life, remainder to B. in tail, or 
to A*& 6rft and other fons in tail, a fim!- 
lar 
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lar limitation over to a ftranger, to take 
place on C.^s dying generally without 
iflue, would be good. 

Such is the provifo frequently inferted 
in fettlements, where after a limitation 
of feveral Ufes in ftridl fettlement, a 
claufe is inferted, for Ihifting the eflate, 
to another branch of the family, on the 
event of another cftate ever coming to 
any of the perfons to whom the fettled 
eftate is limited; an event which by 
poiUbility may not happen for many 
centuries^ and then a(5lually take place. 

252. The reafon of this is, that where 
an eftate in -fee-fimple is created, with 
a limitation engrafted on it, in the na- 
ture of a fpringing or ihifting Ufe, nei- 
ther a fine, recovery, nor any other aifl Lloyd ^f. 
of the firft taker, will defeat the fecond ^*''^*^'^'. •. 
limitation* But it is otherwife in the Pari. 137. 
ca£e of an eftate tail ; a recovery luffered 
by the tenant in tail, before the happen- 
ing of the event, on which the limitation 

over 
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Page V Hay. qvcf IS to arife. Completely deftroys fuch 

ward, Pieot > r / / 

KecoY, limitation. 

253. Hitherto we have fpoken of con- 
tingent Ufes, arifing by the a<Sl of God^ 
Booth's Op. as Mr. Booth calls them. We have now 
Shcp/iouch. ^^ fp^^j^ ^f contingent Ufes, arifing by 

the a6l of the party, that is, by the exer- 
cife of a power. 

It has been already obferved that an 
appointment operates under the ftatutc 
of Ufes, not as a conveyance of the land, 
but as a fubftitntion of a new Ule, in 
the place of a former one, and a defigna- 
tion of the perfon in whom the new 
Ufe is to veil. Hence where a power 
is given to a perfon, to bargain and fell, 
releafe or demife, thefc expreflions are 
fo far inaccurate, as they are only ap- 
plicable to thofe conveyances, which a 
party makes as owner of the land, on 
which they are to operate, and not to 
thofe affurances which are made by 
virtue of, or under a power derived from 
the ilaiute of Ufes. Thus. where a 

power 


power is limited to a perioQ to fell, ex« 
change, grant or demife^ the perj(ba nei- 
ther fells, exchangee, grants or demifes^ 
but nominates the perfon in whom tha 
Ufe is to veil ; and therefore the party^ 
in whofe favor the power is exercifed is 
not a vendee, exchangee, grantee or lefTee, 
neither with refpedl to the donor or 
donee of the power, nor with refpedl to 
the mode in which either the deed 
creating the power, or the deed by which 
it is e^e,cuted operates. 

254. Thefe obfervations fliew the 

nature of appointments under powers, 

and lead to the point more immediately 

under confideration ; namely, the period 

within which Ufes arifing upon the 

execution of powers, may be declared 

to arife. But here it will firit be ne- 

ceflary to make a diflindlion between a 

general and a qualified power. By the 

iirft is meant a power to create eftates 

generally, without any reftraint, either 

as to their nature, or to the perfons in 

^hofe favour they are to be exercifed. 

By 
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Bj the latter is meant a power to create 
eftates of a particular defcriptian, as fbr 
Kfe, or years only, or in favour of 
particular peribns, as the children or 
iflue of A^ 

255. Where a general power is given, 
the party may create any eftates under 
the power which the law would allow 
him to create, if he had the ownerfhip 
of the fee, and even to create eftates, 
which could not have been created by 
the deed in which the power is given, 

256. Thus if on a marriage, an eftate 
is limited to a perfon for life, remainder 
to his firft and other fons, by his then 
intended wife, fucceflively in tail male ; 
remainder to the ufe of fuch perfona 
and for fuch eflates as he {hall appoint, 
and in default of appointment, to feveral 
ufes in ftridl fettlement } the hufband 
may limit any eftates under his power, 
which he could have limited, if inflead 
of a power of appointment being given 
to himi the reverfion in fee had been 

left 
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left in him. Suppofing then, his firft 
"^lO'iFe to die, and. that he marries a fecond 
veife, and has a fon by hei^ he may limit 
a life eftate to that fon, with remainder 
over, in ftridl fettlement, to the fons of. 
that fon; yet thefe laft limitations, if 
inierted in the original fettlement, would 
have been void; it being now fettled 
that limitations to the fons of an un- 
born fon, fo as to make them take by 
purchafe are void (a). 

257. Where 

- ----- - — - ■ - - - - - - — 

[a) With refpe^t to the limitation of a life eftate 
to an unborn fon, it may not be improper to obferve 
that the current of modern opinions, feems to be in 
fupport of it; but this has never been fettled by any 
judicial determination. And it is further from being 
fettled, that even a vefted remainder may be limited' 
after it, and therefore a cautious expreflion is jufti- 
fiable on this fubje£t, but this fort of guarded expref- 
fion (hould not be conArued, on this or any other 
occafion of the like nature, as importing any doubt 
in the writer himfelf. Certain it is from Mr. Booth^% 
printed opinion in Mr.Bak€r*% cafe, (Cafes and Opi- 
nions vo). 2« p. 433.) that the legality of the limita- 
tion of a life eftate, to an unborn fon was doubted fo 
lately as in the Duke of Marlborough* ^t^k^ by fomeof 
ihofe able Gentlemen who prepared the refpondent's 

cafe* 
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257* WKcre the power is qualified al 
to its objetEb, there the party is not en« 
abled to do that through the nxedium 
of his poMrer^ which could not have been 
done by the deed in which the power 
is giv&n. Hence, if in the laft iuppofed 
cafe, inflead of a general power, there 
had been a power given to the hufband 
to linut the eflate to fuch defceadanis 
of his body, and for fuch eflates aa he 
thought proper, this would not have 
authorifed him to limit a life eflate to 
a child born after the execution of the 
original deed, with remainders over to 
the children of fuch child. 

Spcnwrt'. * ^5^- >*;tDukc of Marlborough de- 
Duke of vifed all his eftates totruftees and their 
D(^. PrJc! heirs, to the ufe of his daughter Harriet 
^7'^h Countefs of GodolpUn for life, remainder 

to Lord Ryalton her eldeft fon for lift, 
remainder to truftees to prcferve con^ 
t;ingent remainders, remainder to the 


cafe. It is alfo remarkable that the legality of fucli 
a limitation is not afTerted, either in the printed rea- 
fons in that cafe, for the appeHant or refpondent. 

firft 
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Erfl and other Tons of Lord Ryalton in 
tail male, renAainder to Lord Robert Spen* 
cer (eldeft foa of his fecond d;aughter 
^nn Couatefs of Sunderland) for life, re- 
rbaiudcr to truftecs to preferve continr 
gent remainders, remainder- to his firft 
and other fons in tail male, remainder 
to Charles Spencer (afterwards Duke of 
Marlborcugb) in che fame manner ; and 
inferted a claufe in his will, empowering 
his truftees on the birth of each fon of 
the faid Lord Ryalton^ Lord Spencer and 
Charles Spencer y to revoke and make void 
the refpeftive ufes limited to their re- 
fpedlive fons in tail male, and .in lieu 
thereof to limit the premifTes tA the life 
of fuch fons for their lives, with imme- 
diate remainder to the refpeftive fons of 
fuch fons feverally and refpedlively in 
tail male ; and gave his houfehold fur- 
niture, gold^ plate, fefr. in the fame 
manner. 

Upon an application to the court of 
Chancery, by the truftees, for further 
diredlons in the carrying the trufts of 

the 
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the will into execution, a queftioit ha^ 
ing arifen, touching the power given in 
the will to revoke the Ufes limited to the 
firfl and other fons in tail, and to limit 
the premifles to. the u(e of fucji fbns fdr 
life only; the Lord Chancellor declared, 
that the claufe of revocation and {ettle- 
mcnt in the will as tending to apcrpetuitjj 
and repugnant to the ejiate limited^ ^ooi 
void and of no effc£f. 

On an appeal from this decree to the 
Houfe of Lords, the following queftion 
was put to the Judges—*' Whether by 
•* the rules of the law an eflate tail 
** limited to the ufeof perfons unborn, by 
any deed or will, can, by virtue of any 
power given by fuch deed or will, to 
" truftees, be revoked upon the births 
** of fuch perfons, and a new eftate li- 
** mited to fuch perfons for their live$ 
" refpedively, with remainders to the 
" iflue of fuch perfons fucceifively in 
** tail." 

The Lord Chief Juftice of the Com- 
mon Pleas delivered the unanimous 
2 opinioa 
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opuion 6f tbe Judges prefent upon ibt 
£dd queftioQ: in the negative* Upoof 
nrhich the decf ee wstft a&medw 

. 359. The principle upon which th^ 
cafe was determined is, that as the law 
would not have allowed the tefiator to* 
create eftatet of this kifid by ej^pref^ 
Uaitation ; fo neither would ii allow" 
him to do it^ throiigh the mediuoy 
pf a power* ^odcunquc pr^bibetur Jteri 
€K dir€&0^ probibitur et per obliquum. 

Ofi the other hand there is na ^ou£mc 
lnit». that if infUad of the particular powy^ 
cr, a general power of appointment had 
been given to the truftees, they might 
on the iMrth of a (on, have limited a» 
life eftace to him, with remainders over 
in tail to his children^ for if the rever- 
fion in fee bad been limited to the truir 
tcesi they might have done this difeiflly % 
and therefore fuch a power would noC 
ha?e enabled them to^do any thing in^ 
dirtily, which having the rcveriion^ 
&ey mijjbc oot hnvf dune jdive^^y. 
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qfri/uiiin^ 260, It has been dated in a formef 

Ante f. 178. part of this traCt,' that where the legal 

eflate in land is transferred by fine, re- 
covery or releafe, a ufe may be declared 
tifpon thcfe conveyances, without any 
coniideration. But where no ufe is ex- 
prefsly declared, nor any coniideration, 
or evidence of intent to direS the ufe; 
it has been repeatedly determined, that 
the ufe fhall refult back to the original 
owner of the eftate, for where there is 
neither confideration nor declaration of 
ufes, or any circumflance to (hew the 
intention of the parties, it cannot be 
"fuppofed that the eftate was intended 

to be giveii away, 

■ 

261 . In confeqtience of this principle. 

Sir Edward Coke has laid it down as a 

iinft. 23.1. rule **that Co much of the Ufe, as the 

^7"' ^' u omier of the land does not difpofe of, 

" remains in him." So that where a per- 

' fon feifed in fee, levies a fine or fuffers a 

Annftrong v. recovery, without any confideration, or 

a wiif! Rep. declaration of Ufesj the Ufe refults back 

!?• « . to himfelf, and the ftatute immediately 

2 transfers 
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transfers the legal eftate to fuch refult- 
ix^g Ufe, by which means he is feifed in 
the fame manner as he was before. 
And if any particular ufes are declared, 
fb much of the old Ufe as is not declared 
to be veiled in fome other perfon, re- 
fults back to the original owner, 

262. Where a perfon made a feofi^- SirE.cicre't 

cmfc 

meat to the ufe of fuch perfon or per- 6 Rep. 17. 
fons, and for fuch eftate and eftates as 
he fhould appoint by his will. It was 
refolved that the ufe refulted to the 
feoffor until he had made an appoint* 
ment. 

263. A perfon made a feoffment to Woodlife 
the ufe of himfelf and his intended ^•^'^"^» 

' ^ Ante 1. 230* 

wife after their marriage. It was de- 
termined that the ufe refulted to the 
feoflfor and his heirs until he mar- 
ried. 

264. Where a hufband and wife levy aRep.cs.b. 
a iine of the wife's eflate without any DywH^.b. 
cpnfideration. or declaration of ufes, the 

O 2 ufe 
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ufe r^fults back to tb& wife, and (be if 
a) before. 


Ante r. 199. 265. So where hufband and wife join!- 

ed in levying a fine of the landa of the 
wkfe^ and made diifcrent declaratians of 
the ufes of fuch fine ; as both the deda^ 
rations were void, it was determined 
that the fine fliould enure to the \x& of 
the wife and her heirs. 

PenhayT. 266. A fine was levied to the nfe of 

^?"^^'' -^ trullees for fe'^eti hundred years* rc- 

2 Vcrn. 370. / ' 

aFfccm.258, mainder to other truftees for three hun- 
dred yearS| and from and after the 
death of the cognizor, to the ufe of his 
fon for life, with remainder to the firfl 
find other fons of fuch fbn in taiL It 
w»8 refolved by the Lord Keeper, after 
conCderation had wich all the Judges, 
and a cafe that as the cognizor had 
had not limited away the freehold to 
any perfon during his own life, it re* 
fulted back to himfeif. 

■ 

ShortrSdge y.. t6^. If « loJk and'ideafe l»e. pkadei 

LampiDgh, ,Q ^^ ^^ j^g hdi% and na confidsf** 

7M0U. 71. , ^ ^ 

?S4lk. 677. ' •' ttOO 
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tibn appenrSf nor any declaration of tfac 
iiies to which it i» meant to enure. It 
fhall be intended to be to the uie of the 
reteafee and his heirs, but if any parti<« 
cular ufe be declared upon the releaie^ 
the rcfidue o£ the ufe fhall refulc bac^ to 
(lie releafor. 


' 268. Where a fine was levied by a Roe v. Pop- 
tenant for life, remainder-man in tdil Doug. R.21. 
and reverfimer in fee; and a declaration 
of the ufes was made by the tenant for 
Ufe, and the remainder-uian in tail ohly ( 
it was determined by Lord Mensfield^ 
that the ufe of the rcverfion in fee^ re- 
fulted to the reverfionen 

269. Where the fame ufe is limited 
to the owner of the eflate which would 
have refulted to him in cafe no declara* 
tioa of that ufe had been made« the de« 
daration is void, and he takes it M • 
refultiog ufe# 

. 2*1^. Anthony Mxtfori being felifed m Read and 
fee of the eflate, in queflion, in the Errin^tonV 

Q 3 county ^"^^^ ^"*- 


S. C. Moo. 
284, by the 
name of Fen- 
wick V. Mic- 
ford. 
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county of Nortbunibrrland^ conveyed die 
fame to the ufe of his eldeft fbn yajper^ 
and Margaret his wife, and of the heirs 
males of the body of J a/per ^ remainder 
to the ufe of the right heirs of jintbMy. 
It was unanimouily reiblved, that the 
ufe litnited to the right heirs of ylntbonfi 
was the ancient ufe in him, and was 
never out of him, and was in him as a 
reverfion to grant or charge, and fhoold 
defcend from him to his teir, as if it 
bad not been mentioned ; and that the 
limitation to his right heirs, was void, 
being no more than the law veiled in 
hitn. 


Of ufts hj 
imflicatiM. 


Moore v. 
Magrath, 
Cowp. R- 9- 


271. The fame rule takes place in all 
conveyances to ufe?, which operate with- 
out tranfmutation of pofTeflion, as in 
covenants to (land feifed, and bargains 
and fales where the ufes arife out bf the 
eflate of the covenantor or bargainor, 
for in thefe cafes, fo much of the ufe as 
the covenantor or bargainor does not 
difpofe of, flill remains in him as his 

old 
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old elbaKf, and is ufually called kUfe by 

impiicaiaojQ. w 

• 272. -/fi being ieifed in fee covenanted Pyl>«» ▼• 
to fland feifed to the ufe of his heirs malo j vcnt/371. 
begotteb, or to be begotten on the body 
of his fecond wife. It was determined 
that j4. took an eftate for life by impli- 
cation ; for the limitation being to the 
heirs of his body, tfc. and it being 
impoflible for him to have any fuch 
heirs during' his life, (as nemo eft hares 
viventis) the ufe was undifjpofed of dur- 
ing his life. 

273. It follows from the fame prin- ,Rep. 154. 
crplc, that where a ufe does not arife, *• *"^ ^• 
upon a covenant to Hand feifed, or bar- 
gain and fale, either for want of a fuffi- 
cient confidcration, or for any other 
cau(e, fach ufe remains in the cove- 
nantor* 

ly^ If ^. covenants that in confider- idem, 
ation of -S.'s being his fon, he Ih ill have 
biseflate for life, and after his death, 

O 4 in 


ia eonSderation of Cl's having pnd4iiaa 
one hundred pounds, that he. ihali hare 
it in fee. Here the confideration and 
groanda of raUing thefe u&6 at« feveral^ 
\ at»<i therefore if B. refufes J. ihall retata 

the efUte, aiid C. ibsdl not take iinme(b*>> 

• 

B75. It (hould however be obferved^ 

thu this dod^rine does not apply to ufet 

id«m. jailed by a tranlmutation ; for if a per* 

ion makes a feo0ment in fee to the ufe 
of ^> for life^ and after to the ufe of B, 
for life, and after to the ufe of C, in fee, 
in that cafe if ^. ref ufes B. fhall take his 
his eft ate prefently ; for the fTOffor. by 
his feoffment hath given all his eflate 
out of him, and all the ufes are created 
out pf it, as .out of one and the fame 
jroot ; and therefore as long as any of the 
ufes can take e^ed:, the feo^or (hall 
have iiothing in the laijd. 

^76. Where a Ufe is exprefsiy limited 
to the original owner of the eilate, he 
will not be allowed to tak^ any refultin g^ 
pv implied Ufe. 

?77- If 


Rawlcy V. 

Holland^ 
2 Ab. £q. 

753- 


Vide Tippin, 
V. Cofin, 
4 Mod. 380. 


279. A. by marriage feetlement, con- 
reyed certain lauds to the ufe of himfidf 
for ninety-niae years, if he fo long livw 
ed, and afcer to the ufe of truflees for 
two hundred years, remainder to the 
ufe of the heirs male of his own body^ 
remainder to his own ri|fht heirs. -^ 
Upon a cafe referred to the Judges of the 
court of Common Pleas, from the court 
of Chancery, they held, that no eftate of 
freehold ^ could refult to A. for his life, 
by implication, becaufe another ellate 
vt%. for ninety-nine years, if he (b long 
lived, was exprefsly limited to ^him, 
which would be inconfiflent with a free* 
hold by implication^ 


280. It follows from the nature of re- 
fulting ufes, and ufes by implication^ 
that they can never arife to any perfoo 
but the original owner of the eftate* 


Davies ^. 

Speedy 
Show, Ca. 

ia Pail. 104.. 


281. Hufband and wife levied a fine 
of the wife's eftate to the ufe of the heirs 
of the body of the hufband by the wife 
begotten, remainder to the hufband in 

fee. 
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The court held that no eflate for 
coixld refulc to the hufband ; becauie 
eftate originally belonged to the wife^ 


■282. Where there is any circnmftance 
to fhew the intent of the parties to have ' 
been, that the uft fliould not refult, it 
will remain in the feoffees. 


.283. A recovery was fuffered by one 
Hummerfton^ to the intent that tie re- 
coveror fliould make an eftate to him 
and his wife for their lives, remainder 
to their elde£t ion in tail, Effr. It was 
agreed, that after the recovery itifFered, 
the rccoverors {hould be feifed to their 
own nfis, for if they were feifed to the 
nfe of Hummcrjion^ then they could not 
make the eftate. But Soutbcot and Wray 
faid, they ought to do this in conveni- 
ent time^ otherwife the ufe would Te- 
fal to the perfon againft whom the re* 
oovery was had. 


Hummer-- * 
ft<^n*s caff» 
Dyer 166. a. 
note. 


284. A feoffinent was made by -^^ on winning. 
condition to convey to A. for life, re- j^cnk"''*^' 


mainder 


253. 
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mainder to the eldeil ibn of.^. In £9^^ 
It was reiblved, that 00 Ufe refolted 
to A. for if fby then the eftate would 
vcft by the ftatute of ufe«, and the 
feofiee could not make an eftate to A. 
and hia ion. 


Lord Aitham 285. A tenant in tail leried a fine to 

Angkfea, 3^* ^^ ^^^ ^^^ heirs, in order to make 
Gilb. R. 1 6- lum tenant to the prac^ in a recovery, 

but no ufe was declared on the fine« 

Seven years after a writ of entry wai 
brought againft ^«.5, who vouched the 
cognizor of the fine, and a common re** 
covery was thus regularly fufiercd.-** 
The queftion was, whether J. S. had an 
eftate of freehold in him at the time of 
the recovery^ 

It was contended, that although the 
legal eflate pafTed by the fine to J. S. 
yet as no ufe was declared, it refuked 
back to the original owner of the eftate ; 
fo that y. S. had no eftate in the hmds 
whepi the recovery was fufiered, .and 

therefore 
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therefore "vea^ ncxc a good tenaoc to the 
pracipe. 

!P 9C.it was held by Lord Chief Juftice 
Holf and all the other Judges, that whea 
a fine was levied, or a feoffment made, 
to a Qian and his heirs, the eflatc was in 
the cognizee or feoffee, not as an Ufe, 
but by the cooamon law, and might be 
averred to be fo ; and as in this cafe the 
intention of the fine plainly appeared to 
be, for the purpofe of making a tenant 
to the practpe^ the ufe and eftate fhould 
be allowed to have vetted in J* iS, and 
not to have refulted to the cognizor of VidcDoagK 
the fine. *"P-*5- 


rf- 


, 28^. Where a tenant in tail fuffefs a ^^^^ ^ 
recovery of his ettate without decUring A^fsuate- 
the ufes thereof, it has been doubted *^'^ ^' 
whether the ufe which refults to him, is 
in (ail^ or in fee. 


Thp Iwiguage of the old books is, that 
wh«re there i« a feoffbf^ent, fine of re« 
(overy without confid^ratioar^nd no ujle 

I is 
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I Wiif. R. ig declared, thofe affuratices flball enure 
^* to the old Ufes. 


Latch. 82. 287. In the cafe of Jrgol v. Cbenejj 

a father, tenant for life, slnd the fon te- 
nant in tail, joined in fufFering a com- 
mon recovery ; but the father only exe- 
cuted the deed declaring the Ufes. The 
court dire(5led the jury to find the Ufes, 
according to the eftates which the par- 
ties had at the time df fuffering the re- 
covery. 

PJm. 359. 28S. In the cafe of Waker v. Snow^ a 

father tenant for life, and a fon tenant 
in tail, fufFered a common recovery, 
without any declaration of Ufes. It was 
held that the recovery fhould enure to 
the former Ufes. 

289. The doftrine laid down in the 
above cafes is liable to great obje<9ions, 
for as refulting ufes are guided by the 
intent of the parties, where a tenant in 
tail fuffers a recovery without any deck* 
ration of Ufes, the prefumption is, that 

this 
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tHis aft was done for the purpofe of ac- ^ 

quiring the abfolure domimon over his 

cflate, as it cannot be fuppofed that he 

would go to the expence of fuffering a 

recovery, if he is only to acquire the 

fame eftate which he had before j and . 

the .deter minati6n of Sir Jofepb Jakylly 

ift the cafe of Nigbtingaie v. Ferrers^ is 

a direil and pofiiive authority in point 

to prove that where a tenant in tail fuf- 

fcrs a recovery without any declaratiou 

of Ufes, the refultihg Ufe is to him in 

fee. 

r 

290. In that cafe it appears^ that the Ante f. 204. 
eftatcs of which the recovery was fuf- 
fered, had defcended to the only daugh- 
ter oi Robert the fon, who had joined 
his father in the recovery, and had not 
declared any Ufes of his eftate in re-- 
.mainder. Now if the recovery had 
enured as to Robert the fon's eftate, to 
the old ufes, he would have been tenant 
in tail male, with remainder to his bro- 
thers in tail male, fuccefUvely, and upon 
his d^ath without ilTue male^ the eftate 

wo\^d 


would have reftdd* in his next brother^ 
and not in his daughter. Bat it ap- 
' pflars to have been fo fully adautted by 
the CQunfd of the Lord Ferrers^ who was 
party, to that fuit^ and who was a yoim- 
l^r brether of Robef^ the foo^ who fuf* 
fered the recovery » that in cafe of no 
declaration . of ufes, the. u£e and efkm 
refulted to Robert the . ion in fee ; that 
the only point for which, they contend* 
ed was, that the articles executed by 
Robert th? Con, while an infant, and un- 
der which they claimed, amounted to a 
good declaration of the ufes of the re- 
covery. 


F I N I S^ 


Irf' 


It: 


III' 


i 

lift 

w 


i:: 


f 


..J 



■^K^^^V!oJ^^^HR^H|^H^^^^^^^^^^^^^^HHR^^^^^^H 

^^^H^^^^^^^^H An MMy on inm. ^^^^^^^^^^^^H 

HB^^^gfl 3 6105 044 267 065 HISmH^Q 



/ -i*. '' • -J 

I'' X '^'-V 

f^t^/^ 

^y■A^ 




y&^'y^ 


